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SUMMARY

The Texas Supreme Court considered whether the common-law rule against perpetuities invalidated a
future interest in a reserved nonparticipating royalty interest. The Court held that the rule did not
invalidate the interest on the circumstances presented, but concluded that the reservation's savings
clause was ambiguous and remanded for interpretation. The Court also held that Texas Natural
Resources Code section 91.402 does not bar a lessor's common-law breach-of-contract claim and
addressed attorney's fees under Texas Rule of Civil Procedure 91a.
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QUESTIONS PRESENTED

1. Whether the rule against perpetuities invalidated the Koopmanns' future interest in Strieber's reserved
nonparticipating royalty interest.

2. Whether the savings clause in Strieber's reservation was ambiguous and whether the evidence
established that the clause preserved Strieber's or Burlington's interest after the initial fifteen-year term.

3. Whether Texas Natural Resources Code section 91.402 barred the Koopmanns' common-law breach-of-
contract claim based on withheld royalty payments.

4. Whether Burlington was entitled to attorney's fees under Texas Rule of Civil Procedure 91a as the
prevailing party on its motion to dismiss after later prevailing on summary judgment.

HOLDINGS

1. In the oil-and-gas context, the rule against perpetuities does not invalidate a future interest created by
reservation when the holder is ascertainable and the preceding defeasible term estate is certain to
terminate.

2. The savings clause is ambiguous as a matter of law because the phrase "other similar payments" is
reasonably susceptible to more than one interpretation; the issue of the parties' intent must therefore be
resolved by the factfinder.

3. Section 91.402 does not preclude a lessor's common-law breach-of-contract claim based on a controlling
lease absent clear legislative intent to abrogate that claim.

4. A party that loses its Rule 91a motion to dismiss is not transformed into the prevailing party on that
motion merely because it later prevails on summary judgment asserting similar arguments.

KEY QUOTATIONS

“We limit our holding to future interests in the oil and gas context in which the holder of the interest is
ascertainable and the preceding estate is certain to terminate.” (547 S.W.3d at 873)

“absent clear language from the Legislature indicating an intent to abrogate a common law cause of action,
we cannot hold that section 91.402 precludes their claim for breach of contract.” (547 S.W.3d at 879)

“Rule 91a provides that "a party may move to dismiss a cause of action on the grounds that it has no basis in
law or fact."” (547 S.W.3d at 880)

FACTUAL BACKGROUND



In 1996, Lois Strieber conveyed a 120-acre tract to Lorene Koopmann and her husband while reserving a one-
half nonparticipating royalty interest for fifteen years and as long thereafter as minerals were produced in paying
or commercial quantities. The tract was later leased, pooled into Lackey Unit A, and the lease's primary term was
extended by a $24,000 payment, but no actual production occurred before the initial fifteen-year reservation
period expired on December 27, 2011. Burlington also tendered payments characterized as shut-in royalties,
although the parties disputed whether a well capable of production existed at that time. The Koopmanns sought a
declaration concerning ownership of the royalty interest and asserted breach-of-contract and other claims based
on Burlington's suspension of royalty payments.

PROCEDURAL HISTORY

The trial court granted the Koopmanns' motion for summary judgment on the declaratory claims, concluding that
the reserved royalty interest had expired and that the Koopmanns were entitled to royalty payments. It later
granted Burlington summary judgment on the nondeclaratory claims, while awarding the Koopmanns attorney's
fees under Texas Rule of Civil Procedure 91a. The court of appeals held that the rule against perpetuities did not
invalidate the Koopmanns' future interest, held the savings clause ambiguous and remanded for further
proceedings, reinstated the breach-of-contract claim, affirmed dismissal of several tort and restitution claims
under the economic-loss rule, and affirmed the Rule 91a fee award. The Texas Supreme Court affirmed those
portions of the court of appeals' judgment presented for review.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The case was remanded for a jury to determine the meaning and application of the ambiguous savings clause,
including whether the relevant payment and well-capability requirements were satisfied and consequently who
owned the nonparticipating royalty interest.
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