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SUMMARY

The Tenth Circuit considered whether a Creek Indian heir’s 1965 deed was invalid because it lacked
county-court approval required by the Act of August 4, 1947. The court held that the plaintiff acquired
one-third of the property by inheritance and two-thirds by purchase through an exchange with her
brothers, so the 1947 Act applied only to the inherited one-third interest. The court also upheld
dismissal based on laches, given the plaintiff’s delay, knowledge of the development, and the
defendants’ substantial reliance and improvements.
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QUESTIONS PRESENTED

1. Whether the Act of August 4, 1947, required county-court approval of Armstrong's conveyance of the
entire tract.

2. Whether the interests acquired from Armstrong's brothers through the exchange of deeds were interests
acquired by inheritance or purchase under the 1947 Act.

3. Whether the Act of April 12, 1926, made Oklahoma's doctrine of laches applicable to Armstrong's
equitable claims.

4. Whether Armstrong's delay, knowledge, and the defendants' reliance and improvements barred her
action under laches.

5. Whether the defendants were entitled to affirmative relief concerning the one-third interest inherited by
Armstrong from her father.

HOLDINGS

1. Armstrong acquired one-third of the property by inheritance and two-thirds by purchase through the
exchange of deeds with her brothers; the two-thirds interest was therefore not covered by the Act of
August 4, 1947.

2. Although the 1947 Act applied to the one-third interest inherited from Armstrong's father, her equitable
claim to cancel the deed and quiet title was barred by laches.

3. The judgment was affirmed as to dismissal of Armstrong's complaint concerning the one-third inherited
interest, but not as to affirmative relief granted to the defendants concerning that interest.

KEY QUOTATIONS

“We hold that these cases are determinative of the issue and thus the plaintiff took one-third of the land by
inheritance of the type covered by the Act of 1947 and two-thirds by purchase and thus not covered by the
Act.” (471)

“Thus we hold that the Act of 1947 in its application of Oklahoma law of limitations also included the
Oklahoma doctrine of laches as it applied to all citizens.” (473)

“Laches is strictly a matter of defense and is not and cannot be used to affirmatively establish a claim.” (473)

FACTUAL BACKGROUND

Armstrong, a Creek Indian of one-half Indian blood, inherited a one-third interest in land from her father and
later acquired her brothers' two-thirds interests through an exchange of deeds intended as a partition. She sold
the tract to Becko in December 1965 without obtaining county-court approval under the Act of August 4, 1947;
Becko later conveyed portions to other defendants, who developed apartments and a shopping center at a cost
exceeding one million dollars. Armstrong knew of the development for years, accepted the purchase price and
related payments, and did not challenge the transaction until filing suit more than eight years after the sale.



PROCEDURAL HISTORY

Armstrong sued to cancel her 1965 warranty deed to H. Harold Becko and subsequent deeds, quiet title, and
eject those claiming under the deed. The district court found for the defendants, applying the doctrine of laches.
A preliminary aspect of the matter had previously been remanded by the Tenth Circuit at 508 F.2d 518. The court
of appeals affirmed dismissal of the complaint as to the entire property, but held that affirmative relief awarded
to defendants could not stand as to the one-third interest inherited from Armstrong's father.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand instructions are stated. The judgment was affirmed as to dismissal of Armstrong's complaint,
including the claims concerning the two-thirds purchased interest and the one-third inherited interest, but
affirmative relief granted to defendants concerning the one-third inherited interest was not affirmed.
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OPINION

SETH, J.

SETH, Chief Judge. This is an action to quiet title and to cancel deeds brought by the plaintiff who
alleges that she is a Creek Indian of the half blood; that she conveyed the tract of land in question



by warranty deed to H. Harold Becko in December 1965; and that this deed was not approved by a
County Court of Oklahoma as required by the Act of Congress of August 4,1947 (61 Stat. 731).

The trial court found for the defendants who were the subsequent grantors and those holding under
them. *468The plaintiff has taken this appeal. A preliminary aspect of this case was before this
court and the opinion rendered thereon appears at 508 F.2d 518 (10th Cir.).

The case was there remanded to the trial court. The action so filed by plaintiff sought to cancel the
original deed from her and subsequent deeds; to quiet title, and to eject those holding under the
original grantor.

Under the Oklahoma decisions this is an action in equity and equitable relief is sought. See Clovis
v. Clovis, 460 P.2d 878 (Okl.); King v. Oakley, 434 P.2d 868 (Okl.). The plaintiff’s principal cause
appears to be the cancellation of the series of deeds from her to the original grantor, and those
deeds to subsequent grantees.

The basic attack is on the deed she originally delivered to Mr. Becko. Some extended review of
the facts, the sequence of events, and statutory changes is necessary. The larger tract, of which the
land in question is a part, was a surplus allotment in 1903 to Billy Atkins, and he had received a
deed from the Muskogee Creek Nation.

In 1908, Congress by the Act of May 27, 1908, restricted the alienation of this land. Billy Atkins
died intestate in 1929 possessed of the tract. He was an enrolled full-blood Creek Indian, and left
surviving three children born to himself and his non-Indian wife who had predeceased him. Each
of the three children, Creeks of the half blood, thus inherited an undivided one-third interest in the
120-acre tract.

Their inheritance was confirmed by court proceedings after extended litigation in the state courts.
Upon the death of Billy Atkins, the restrictions on the land terminated automatically by operation
of law, and the children took free of any restrictions on the land whatever, and, of course, they
were free of any restrictions on themselves as individuals.

In 1944, the plaintiff and her two brothers exchanged deeds with the intention that the undivided
interests would be eliminated and each would have the entire interest in a forty-acre tract. The land
in issue is part of the forty-acre tract in which the plaintiff had an interest and to which she was
deeded the undivided thirds of her two brothers.

Thus after the exchange of deeds, the plaintiff held the land in fee simple absolute. She was not
under the General Allotment Act (25 U.S.C. § 331), she was as an individual under no restrictions
whatever nor did she suffer any legal disability, and obviously was not a ward of the Government.

The land itself was under no restrictions whatever by the Government, nor would the proceeds of a
sale be restricted or limited in any way. The land was in this status until the effective date of the



Act of August 4, 1947, and, of course, the above described status of the plaintiff continues until the
present time.

The Act of August 4, 1947, related to the land only, and did place restrictions on it in the hands of
the plaintiff. This Act was 61 Stat. 731 and entitled “An Act Relative to Restrictions Applicable to
Indians of the Five Civilized Tribes of Oklahoma.” The restrictions imposed by the Act of 1947
applied only to lands received by inheritance.

Thus the restriction was on: “... [A]ny interest in land acquired before or after the date of this Act
by an Indian heir or devisee of one-half or more Indian blood when such interest in land was
restricted in the hands of the person from whom such Indian heir or devisee acquired same...” This
is the Act relied on by the plaintiff as no effort was made to secure the approval of the county court
of the deed from plaintiff to Becko.

The restriction imposed by this Act of August 4,1947, pertains only to the particular type of land
above described and was: “[N]o conveyance [of such lands] shall be valid unless approved... by
the county court of the county in Oklahoma in which the land is situated..” Thus the interest of
plaintiff in the lands in question was at least in part of the category described in the 1947 Act to
require the conveyance thereof to be approved by the *469county court to be “valid.” This Act of
August 4, 1947, was not included in the United States Code.

It was not generally known among attorneys in Oklahoma, according to the finding by the trial
court. The record also shows that the plaintiff was educated in the public schools and that she and
her husband at one time had a small business. They planned to use part of the purchase price of the
tract in question to acquire or build a new house in the same community, and this they did.

The plaintiff was represented by an attorney, Mr. F. A. Petrik, practicing in Broken Arrow at the
time she and her brothers exchanged deeds and before. Apparently, he prepared the deeds for the
exchange and testified he had represented the plaintiff since about 1938. He continued to represent
her in the protracted dealings with prospective purchasers of the land and with the ultimate
purchaser.

As mentioned, the plaintiff and her husband were planning to use a portion of the purchase price
from the sale of the property in question to buy a place also in Broken Arrow for a new home.
They contracted to buy this property for about $29,000.00 from Mr. Amos Beaver, a full-blood
Creek, who had inherited it. They entered into this contract two days before they delivered the
deed here concerned to Mr. Becko.

In this contract with Mr. Amos Beaver was a requirement by the buyer that his conveyance to
plaintiff be approved by the county court, and it was subsequently so approved. The petition for
approval and the notices were drafted and signed by Mr. F. A. Petrik as attorney. This was, of
course, in 1965, long after the repeal by the 1947 Act of sections 1 and 8 of the 1933 Act.



The county court acted under the Act of August 4, 1947, with which we are here concerned. Mr. F.
A. Petrik testified that he had handled a number of petitions for county court approval between
1947 and 1965. He testified further that, as to the Beaver purchase, he discussed with the plaintiff
and her husband the fact that the deed would have to be approved and there would have to be these
court proceedings.

The record also shows that on July 28, 1944, Mr. Petrik wrote to the attorney for the Indian agency
at Muskogee about the estate of Billy Atkins. He recited in this letter that he had prepared deeds
for the three heirs to exchange to accomplish a partition, and the deeds had been executed. Mr.
Petrik received in July a reply to his inquiry from Mr. Robertson, the Probate Attorney at the
agency.

In this reply the attorney told him that the three heirs were half-bloods, that there was an heirship
decree finding that they were the heirs. He also expressed the opinion that there were no
restrictions. It is thus clear that Mr. Petrik was advised that the heirs were Creeks of the half blood.
This was, of course, before the 1947 Act.

The record also shows that the abstract prepared by the plaintiff for the sale in question showed
that plaintiff was a half-blood Creek. The determination of heirship in 1934 and the related
litigation also showed this. Attorney Petrik represented the plaintiff and her husband during the
extended negotiations on the series of options for the sale of the property in question.

A brief description of these events would seem to be necessary. In 1964, the plaintiff and her
husband, after negotiations, gave an option to buy the property to Liles and Barry for a purchase
price of $100,000.00. $2,000.00 was paid for the option which was for a period of six months with
the right to renew for a like period for $2,000.00 additional.

The option was so renewed, but expired in November of 1965. During this option, the optionees
sought, with plaintiff’s cooperation, annexation of the land to the City of Broken Arrow, sought,
again with plaintiff’s participation and signature on the two petitions, to have the property rezoned
by the city and brought suit to have it accomplished.

The optionees kept plaintiff advised of the progress of these efforts, and were at no time advised
by plaintiff or Mr. Petrik that this work should not continue or that they were in any way
dissatisfied. Liles and Barry sold their interest in the option on October 5, 1965, to defendant
*470Becko and so advised plaintiff and her husband. Mr. Becko did not exercise the option, as
above mentioned, and instead started negotiations with plaintiff for a new option.

His first proposal was rejected because plaintiff wanted a higher price. A second proposal was
made by Becko, and it resulted in the execution of a new option agreement. The price was to be
$107,500.00, the option term was for thirty days, the payments of the purchase price were to be
over a period of fourteen months.



Before the plaintiff and her husband executed this option, they sought and received tax advice
from a CPA and from the Field- Solicitor of the Bureau of Indian Affairs. They also, of course,
received legal advice from Mr. Petrik.

The option was exercised by defendant Becko, the parties met in Mr. Petrik’s office and closed the
sale. The general warranty deed was delivered to Mr. Becko and he made the payment then due,
and gave two notes for the balance secured by a mortgage. Mr. Becko in December of 1966 did
not pay a note then due which represented part of the purchase price and so defaulted.

He defaulted also as to the next payment, but no action was taken by plaintiff. Plaintiff was aware
of her right to foreclose, as the trial court found. In January 1967, Mr. Becko tendered the total
amount due and asked for a release of mortgage.

The plaintiff demanded an additional $4,500.00 for such a release, and this was paid. In 1968,
plaintiff and her husband turned over possession of the land to defendant Becko. This was about a
year and one-half after they had delivered the deed to Mr. Becko. They had by then bought land
from Mr. Beaver in Broken Arrow, as above described, and built a house on it.

The defendant, Broken Arrow Mall, Inc., bought the land from Mr. Becko in December 1971, and
later planned construction of apartments. The corporation received a loan of something over a
million dollars on the property for this construction. A portion of the tract was also sold to Young
& Latch.

The buyers and the lenders had the abstracts examined, and none of the title opinions questioned
the December 1965 deed to Becko. In 1973 Maple Leaf Apartments commenced construction of
some 116 units. These for the most part were leased and occupied at trial.

The other purchasers, Young & Latch, began building the Maple Leaf Shopping Center in 1973,
with a construction loan later converted to permanent financing. This construction was almost
completed and leased by October 1973. Also Young & Latch had hired a contractor and had begun
excavation for an eighty-five apartment development at the time of suit.

The plaintiff and her husband lived in Broken Arrow and saw the construction in progress on the
tract they had sold to Becko and were fully aware of the work being done and the expenditures
being made thereon. There is no issue as to this knowledge of the extensive development on this
land costing something over a million dollars. Also the trial court found as a fact that plaintiff
never changed her mind about the sale to Becko until suit was filed.

The plaintiff thus testified that she had seen on many occasions the shopping center being
constructed and leased, the apartments being built and also leased, and the start of construction on
the new eighty-five unit apartment group. Neither the plaintiff nor her attorney at any time before
filing this suit made known that they were dissatisfied nor that they asserted any claim.



Plaintiff thus remained silent while the development was constructed and completed. The
shopping center was formally opened about four months before the suit, and the apartments were
completed and leased two or three months before this suit.

The trial court found as a fact that the purchase price paid to the plaintiff by Becko was more than
the then reasonable value of the land. This finding is amply supported by the testimony of the
appraisers. *471The plaintiff asserts that the 1947 Act applies to this transaction, and obviously it
does.

In the option agreement between plaintiff and the buyer Becko, she was to convey merchantable
title. To do this she had to comply with the 1947 Act as she had required of the seller in the Amos
Beaver purchase. It was her obligation to meet the contract requirements, and thereby, among the
many other things, to comply with the 1947 Act with which she and her attorney were apparently
familiar.

Thus, if plaintiff knew she was to deliver or was delivering an “invalid” deed, she had a duty, if
the transaction was in good faith, to advise the buyer of her inability to perform the contract. It
was the seller’s duty to reveal that she could not perform under the contract, that she was unable to
deliver a valid deed, as she now asserts. It is not a title defect or a cloud on the title, which
frequently occurs, which can be accepted or waived by acceptance of the title as shown by an
abstract.

It is instead a fundamental matter relating to seller’s ability to perform, to deliver title at all, or title
to a substantial undivided interest. It is obvious that the buyer, after the abstract had been
examined, knew that the plaintiff was a Creek Indian and that the property had been inherited;
nevertheless he was not aware of seller’s inability, as she now contends, to deliver a valid deed.

It makes no difference for these purposes whether this was a fact or legal matter. The parties have
presented the issue as to the nature of plaintiff’s title under the 1947 Act, after the exchange of
deeds with her brothers.

As mentioned above, there were no restrictions on the interests in the hands of plaintiff or her
brothers as these had expired on their father’s death. The two-thirds interest she acquired from her
brothers was not restricted “in the hands of the person from whom [plaintiff] acquired same.” See
Act of August 4, 1947, § 1(a). There is no issue present as to a change in restrictions by a partition
as there were then no restrictions.

After the title was acquired by plaintiff, the 1947 Act sought to impose restrictions not theretofore
present on certain kinds of estates, basically estates of inheritance, not of purchase. The inquiry
then is whether the title in plaintiff comes within the description of interests sought to be covered
by the Act.



In Boyd v. Weer, 122 Okl. 91, 253 P. 988, the State Supreme Court considered a situation where
two Creek Indian brothers who had inherited undivided interests exchanged quit-claim deeds. The
court held that each of the heirs after the exchange of deeds held their interest acquired by the
exchange as an estate acquired by purchase.

We hold that these cases are determinative of the issue and thus the plaintiff took one-third of the
land by inheritance of the type covered by the Act of 1947 and two-thirds by purchase and thus not
covered by the Act.

We must again emphasize that exchange of deeds, the “partition” in no way affected a then present
restriction, but the consequence was that her original interest was acquired by inheritance and the
two-thirds was by purchase from her brothers. Congress in 1947 only intended to reach interests
acquired by inheritance; the wording is clear.

In our prior opinion we considered a preliminary injunction against proceedings in the Oklahoma
County Court. The question was whether the county court could, at this late date, grant approval to
the deed in question under the 1947 Act over the objection of the plaintiff.

The trial court denied the preliminary injunction and we reversed, holding that the county court
proceeding could not continue over plaintiff’s objections. We agree with the application of the
doctrine of laches to the claim of the plaintiff as made by the trial court, and agree with the
analysis of the law as made by that court as to laches.

As the authorities clearly demonstrate, the Indians of the Five Civilized Tribes have been dealt
with by Congress separately and differently from other Indians. Thus the decisions which concern
Indians who are under the General Allotment Act (25 U.S.C.A. § 331) are not helpful nor *472are
they applicable.

The Field Solicitor so testified in this action. See Semple, Oklahoma Indian Land Titles, Annot., §
730. Mr. W. F. Semple made a statement and answered questions on May 2, 1947, during the
House hearings on H.R.3173 which became the Act of August 4, 1947. He had then been
practicing law in the Choctaw area of Oklahoma for some forty years. He there stated that the Act
under consideration was to stabilize titles of the Five Civilized Tribes.

He referred to the 1933 Act and the confusion arising there from restrictions on the half blood and
the full blood, and the distinctions between tax exempt and other lands. Mr. Semple was a
Choctaw Indian, he was attorney for the Tribe, was also or had been Chief of the Tribe, as were his
grandfather and great-grandfather. Congressman Stigler also made a statement at the same hearing.

He said in part, after referring to the confused state of Indian titles: “The whole purpose of this bill
is to stabilize and settle once and for all, all those questions of doubt which now exist...”



Congressman Stigler was an enrolled Choctaw and had practiced law, specializing in Indian land
titles since 1920.

Thus we must apply the 1947 Act so as to attain its purpose, and also apply the Act of 1926,
hereinafter further considered, to accomplish the same end insofar as it is possible. It would not
seem necessary to describe at length the elements of laches as we described the doctrine in Socony
Mobil Oil Co. v. Continental Oil Co., 335 F.2d 438 (10th Cir.), and in Alexander v. Phillips
Petroleum Co., 130 F.2d 593 (10th Cir.).

The text books further describe the elements. As to the time period used in the application of the
doctrine of laches, it is, of course, of secondary importance. The court in the proper case applies
laches although the period of time may be much shorter than provided in a statute. See Pomeroy,
Equity Jurisprudence § 419b. It is sufficient to say that all the elements for the application of the
doctrine of laches are present.

We thus agree with the trial court that the delay of over eight years with knowledge of the facts
and law and with reliance by defendants on the deed, the creation of substantial improvements,
and the detriment by reason of the delay are more than sufficient to require the application of the
doctrine. By the Act of April 12, 1926, § 2, 44 Stat. § 240, Congress made the Oklahoma state
statutes of limitation applicable to Indians of the Five Civilized Tribes.

It expressly so placed them in the same position as “... any other citizen of the State of Oklahoma,
and may be pleaded in bar of any action brought by or on behalf of any such Indian, his or her
heirs or grantees, either in his own behalf or by the Government of the United States, or by any
other party...” The Act was so applied by this court in Wolfe v. Phillips, 172 F.2d 481 (10th Cir.),
and there the holding is that the law of the state is applicable.

The law of the state is applied whatever it may be from time to time. Congress left the period of
time under the statute entirely up to the state and set none itself nor did it adopt any time period.
See also Seitz v. Jones, 370 P.2d 300 (Okl.). It is obvious that Congress considered it necessary to
place these persons on the same footing as non-Indians in Oklahoma to require the prompt
assertion of claims and filing of causes of action.

Periods of limitation are of long standing as a practical and necessary device to require, regardless
of what may be the equities of the situation, that persons make known, and take formal action to
assert claims or rights they may have. It is also apparent that the doctrine of laches follows a
parallel course, but with greater emphasis on the defendant’s position, and without the requirement
of the passage of a specified time.

Thus we hold that the Act of 1947 in its application of Oklahoma law of limitations also included
the Oklahoma doctrine of laches as it applied to all citizens. The two matters are not separable and



for Congress to accomplish its purpose, both limitations and laches must be applied. *473We have
held on several occasions that the construction of a federal statute is a matter of federal law.

Johnson v. United States, 64 F.2d 674 (10th Cir.); Jefferson v. Gypsy Oil Co., 27 F.2d 304 (8th
Cir.). The Oklahoma state statutes of limitation are applicable not as part of the federal law but as
state law. The parallel doctrine of laches in Oklahoma is to be derived also from the consequences
of the federal act, and should be applied by the federal courts also as part of the state law rather
than as federal law.

Thus Congress directed the application of Oklahoma statutes of limitation as they may exist from
time to time and as applicable to non-Indians. The parallel doctrine of laches also is applicable in
the same way, as we have above set forth.

The Act of 1926 is not unique as Congress passed a similar Act in 1902 (Act of May 31, 1902, 32
Stat. 284). This Act was applied in Beaver v. Cowan, 104 Okl. 63, 230 P. 251, where the court
applied the limitations in section 4471 of Mansfield’s Digest of the Statutes of Arkansas. This Act
of 1902 applied to all Indians. Also Congress made certain Oklahoma statutes relating to
guardianships applicable to members of the Five Civilized Tribes.

Of these statutes the Court in Stewart v. Keyes, 295 U.S. 403, 55 S.Ct. 807, 79 L.Ed. 1507, said:
“The[se] laws remained state laws, as before, and as such were to be applied to these Indians.” The
Court held that whether procedures complied with the guardianship laws was a matter of state law,
not federal law.

The Court there also considered a portion of the Act of 1926. Thus the application of state laws to
Indians of the Five Civilized Tribes is not unusual and state laws have been applied in a number of
cases by the federal and state courts, in addition to those herein cited.

The purpose of Congress in enacting the Act of 1926 is clear as the necessity to require the prompt
litigation of claims relating to real estate had become apparent. The statutes of limitation are for
the most part arbitrary in their application. Laches is the comparable device to prevent the
assertion of stale claims in equitable proceedings. See Alexander v. Phillips Petroleum Co., 130
F.2d 593 (10th Cir.), and Hoehn v. Crews, 144 F.2d 665 (10th Cir.).

The consequences of the two are basically the same. Laches is strictly a matter of defense and is
not and cannot be used to affirmatively establish a claim. It is strictly a defensive measure to meet
a situation where the moving party is advancing an inequitable claim. It cannot really be
disassociated from the statutes of limitation in its purposes and consequences.

It must be held that Congress also intended this doctrine to be included within the Act relating to
limitations. The equitable modification or variation applied to statutes of limitation is illustrated in



Holmberg v. Armbrecht, 327 U.S. 392, 66 S.Ct. 582, 90 L.Ed. 743, where the Court applied
equitable principles to the application of state statutes of limitation.

This decision obviously relates to federally created rights of action, but the reasoning is persuasive
here. We find nothing in the decisions of the courts of Oklahoma which would prevent or cast
doubt on the application of laches to the circumstances before us.

The parties have treated at length the several state decisions. Of the several cases urged by
appellant on this point of laches, only Hampton v. Ewert, 22 F.2d 81 (8th Cir.), and Haymond v.
Scheer, 543 P.2d 541 (Okl.), treated the issue of laches and neither concerned a member of the
Five Civilized Tribes.

The plaintiff relies also on Smith v. Williams, 78 Okl. 297, 190 P. 555, but this decision was
handed down in 1920 and hence before the Act of 1926. As we have indicated above the result or
consequences of the application of statutes of limitation on the transactions of the type with which
we are here concerned is no different from the application of the doctrine of laches.

The arguments of appellant relating to the consequences thus apply equally to the statutes of
limitation and have been already answered by Congress. *474On the matter of laches, we must
again refer to the purchase by plaintiff and her husband of the land from Amos Beaver, a Creek
Indian, for a new house.

The contract was entered into about two days before the deed was delivered by.plaintiff to Becko.
There may have been some confusion as to the application of the 1933 Act to half bloods and full
bloods, but the contract with Amos Beaver required that the deed from him to the plaintiff be
approved by the county court. It was so approved and the petition and proceedings were handled
by plaintiff’s attorney, Mr. Petrik.

These contract requirements were discussed by him with the plaintiff. The plaintiff also urges that
the Supplemental Creek Treaty is involved if laches are applied. However, any restrictions on the
application of estoppel have long since expired and we must conclude that the treaty is in no way
involved.

The judgment of the trial court is affirmed as to all relief granted defendants insofar as such relief
pertains to the two-thirds interest in the subject property which the plaintiff acquired from her
brothers, but so affirmed for the reasons hereinabove set forth.

The judgment of the trial court is affirmed, again for the reasons herein set forth, as to the one-
third interest plaintiff acquired from her father, but only insofar as it directs the dismissal of
plaintiff’s complaint, and not as to affirmative relief granted to defendants.
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