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SUMMARY

The Supreme Court of Nebraska reviewed Thomas Edward Nesbitt’s appeal from the denial of his
motion for postconviction relief without an evidentiary hearing. The court addressed claims
concerning the charging documents, preliminary hearing, arraignment, depositions, witness
sequestration, the felony-murder statute, and jury procedures, applying procedural-bar and ineffective-
assistance principles. The court concluded that the asserted claims did not warrant postconviction
relief or an evidentiary hearing.
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PROCEDURAL POSTURE Nesbitt appealed from the Douglas County District Court's denial of
his motion for postconviction relief without an evidentiary hearing.

STANDARD OF REVIEW Whether a postconviction claim is procedurally barred is a question of
law reviewed independently. An evidentiary hearing is required when
a motion alleges facts that, if proved, would establish a constitutional
infringement, unless the allegations are only conclusions or the files
and records affirmatively show that the movant is entitled to no relief.
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QUESTIONS PRESENTED

1. Whether the district court properly denied postconviction relief without an evidentiary hearing on
Nesbitt's numerous claims.

2. Whether claims of trial or appellate error that were raised or could have been raised on direct appeal
were procedurally barred in the postconviction proceeding.

3. Whether Nesbitt adequately pleaded ineffective assistance of counsel under Strickland v. Washington.

4. Whether counsel's failure to assert Doyle objections to prosecutorial questions and argument concerning
Nesbitt's silence after Miranda warnings warranted an evidentiary hearing.

5. Whether dismissal of the felony-murder theory at the close of the State's evidence acquitted Nesbitt of
premeditated first degree murder or triggered double-jeopardy or collateral-estoppel protections.

6. Whether the district court abused its discretion by denying amendment of the postconviction pleading.

7. Whether the issue of appointment of postconviction counsel was moot because Nesbitt was represented
by counsel on appeal.

HOLDINGS

1. A postconviction movant is entitled to an evidentiary hearing when the motion alleges specific facts that,
if proved, would establish a constitutional violation, unless the allegations are merely conclusory or the
files and records affirmatively show that the movant is entitled to no relief.

2. A motion for postconviction relief cannot be used to obtain review of issues that were or could have
been litigated on direct appeal, regardless of how those issues are phrased or rephrased.

3. To establish ineffective assistance of counsel, a defendant must show deficient performance and actual
prejudice under Strickland; a claim may be denied on the prejudice prong when appropriate.

4. Dismissal of the felony-murder theory at the close of the State's evidence did not acquit Nesbitt of
premeditated first degree murder and did not bar the premeditation theory under double-jeopardy or
collateral-estoppel principles.

5. A defendant is entitled to an evidentiary hearing on an ineffective-assistance claim when the prosecutor's
questions and argument could reasonably be understood as referring to the defendant's post-Miranda
silence, counsel did not object, and the record does not affirmatively establish that the failure to object
was a conscious trial strategy.

6. The decision whether to permit amendment of a postconviction pleading rests in the district court's
discretion, and the district court did not abuse that discretion on this record.

KEY QUOTATIONS

“We cannot allow prosecutors to sidestep the Doyle protections by skirting the edge of the law with vague and
imprecise references to a defendant's silence.” (*790)



“We therefore reverse the order of the district court to the extent that it denied Nesbitt an evidentiary hearing
on this issue because the files and records before us do not affirmatively establish that Nesbitt is not entitled
to postconviction relief.” (*798)

FACTUAL BACKGROUND

Nesbitt was convicted of the 1975 murder of Mary Kay Harmer after a 1986 jury trial and received a life
sentence. The State presented evidence of a prior uncharged sexual assault involving Michele McKeever, and
Nesbitt testified at trial that Harmer died from a drug overdose rather than homicide. During cross-examination
and closing argument, the prosecutor referred to the fact that Nesbitt had not previously told law-enforcement
authorities the exculpatory account he gave at trial, although some of his police contacts occurred before
Miranda warnings and others occurred after warnings. Nesbitt's postconviction motion asserted numerous
claims, including ineffective assistance of counsel for failing to object to those references.

PROCEDURAL HISTORY

Nesbitt was convicted of first degree murder after a 1986 jury trial, and the conviction and sentence were
affirmed on direct appeal. After extensive postconviction filings and procedural delays, the district court denied
his postconviction motion without an evidentiary hearing and later denied his motion for new trial. The Nebraska
Supreme Court affirmed the denial of all claims except the ineffective-assistance claim based on counsel's failure
to object to prosecutorial references to Nesbitt's post-Miranda silence, for which it remanded for an evidentiary
hearing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded for further proceedings and an evidentiary hearing on Nesbitt's claim that trial counsel
was ineffective for failing to assert Doyle objections to prosecutorial questions and argument that could be
construed as referring to Nesbitt's post-Miranda silence. All other grounds for postconviction relief were
affirmed as denied.
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