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SUMMARY

The Supreme Court of North Dakota considered whether sales of promotional coupon books were
taxable sales of tangible personal property under North Dakota law. The court held that the Tax
Commissioner's rule treating coupon books as taxable tangible personal property exceeded statutory
authority and reversed the district court's judgment, remanding for further proceedings.
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PROCEDURAL POSTURE American West appealed a district court judgment affirming the North
Dakota State Tax Commissioner's order assessing $20,883.51 in sales
tax on its sales of promotional coupon books.

STANDARD OF REVIEW Under N.D.C.C. § 28-32-19, the court reviews the administrative
agency's decision on the agency record and does not review the district
court's decision. The agency's findings are accepted unless
unsupported by a preponderance of the evidence, insufficient to
support the conclusions and decision, constitutionally infirm,
procedurally defective, unfair, or not in accordance with law.
Interpretation of the statute and the true object of the transaction were
reviewed de novo as questions of law. The Commissioner's
interpretation received limited deference because the issue was a
nontechnical question of pure statutory construction.

PRECEDENTIAL VALUE Published North Dakota Supreme Court opinion; binding precedent in
North Dakota.
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QUESTIONS PRESENTED

1. Whether sales of American West's promotional coupon books constituted taxable sales of tangible
personal property consisting of goods, wares, or merchandise under N.D.C.C. § 57-39.2-02.1(1)(a).

2. Whether the Tax Commissioner exceeded statutory authority by promulgating N.D. Admin. Code § 81-
04.1-01-28, which classified sales of coupons and coupon books as taxable sales of tangible personal
property.

3. Whether the true object or essence of the coupon-book transactions was the tangible book itself or the
intangible right to receive discounts and free products and services.

HOLDINGS

1. Sales of American West's coupon books are not sales of tangible personal property consisting of goods,
wares, or merchandise under N.D.C.C. § 57-39.2-02.1(1)(a). The true object of the transactions is the
intangible right to receive discounts and free products and services, while the physical coupon books are
merely tangible mediums evidencing or transmitting that right.

2. The portion of N.D. Admin. Code § 81-04.1-01-28 providing that sales of coupons, coupon books, and
similar certificates are taxable as sales of tangible personal property exceeds the Commissioner's
statutory authority and is void.

3. The Commissioner's interpretation was entitled to some, but not appreciable, deference because the
classification of coupon books under the statutory phrase 'tangible personal property' presented a
nontechnical question of pure statutory interpretation.

KEY QUOTATIONS

“It, therefore, seems evident that when a consumer pays American West $43.95 for a coupon book, the true
object of the transaction is not the purchase of the tangible coupon books, but the purchase of the intangible
right to receive discounts and free products and services from American West's clients.” (645 N.W.2d at 211)

“Thus, the portion of N.D. Admin. Code § 81-04.1-01-28 which provides: "Sales of coupons, coupon books,
and other certificates which entitle the holder to a discount or other price advantage on the purchase of goods
or services, whether or not the goods or services are subject to sales or use tax, are taxable as sales of



tangible personal property," is beyond the scope of the Commissioner's statutory authority and is, therefore,
void.” (645 N.W.2d at 213)

FACTUAL BACKGROUND

American West is an advertising and marketing firm that produced and sold promotional coupon books for
approximately $43.95. The books contained coupons entitling holders to discounts and free products or services
from participating North Dakota merchants. After a sales and use tax audit, the Tax Commissioner treated the
coupon books as taxable sales of tangible personal property and assessed $20,883.51 in sales tax. The parties
stipulated to the relevant facts and did not dispute the ALJ's factual findings.

PROCEDURAL HISTORY

Following a 1999 sales and use tax audit, the Tax Commissioner determined that American West had made
taxable sales of coupon books and had failed to pay the resulting sales tax. An administrative law judge upheld
the assessment, and the Commissioner adopted the ALJ's findings and conclusions. The district court affirmed
the Commissioner's order, and American West appealed to the North Dakota Supreme Court, which reviewed the
agency decision directly from the administrative record.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the district court's judgment and remand to the Tax Commissioner for further proceedings consistent
with the opinion. The Commissioner must not assess the coupon-book sales as taxable sales of tangible personal
property under the invalid portion of N.D. Admin. Code § 81-04.1-01-28.
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