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SUMMARY

The Supreme Court of Pennsylvania held that a confidential settlement agreement resolving a federal
civil rights action against a public housing authority was a public record subject to disclosure under
the Pennsylvania Right-to-Know Act. The court concluded that the insurer acted as the housing
authority’s agent, that the authority had control over the agreement despite lacking physical
possession, and that the confidentiality clause was unenforceable insofar as it conflicted with the Act.
The court affirmed the Commonwealth Court’s order requiring disclosure.
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QUESTIONS PRESENTED

1. Whether a settlement agreement negotiated by a public agency's insurer in resolving a federal civil-
rights action involving the agency is a public record under Pennsylvania's former Right-to-Know Act.

2. Whether the agreement remains subject to disclosure when the public agency does not physically
possess or sign it.

3. Whether a confidentiality provision in the settlement agreement prevents disclosure under the Right-to-
Know Act.

4. Whether the insurer's relationship with the Housing Authority was materially different from the
independent bookstore relationship considered in Dynamic Student Services v. State System of Higher
Education.

HOLDINGS

1. A settlement agreement negotiated on behalf of a public agency by its insurer-agent to resolve litigation
arising from the agency's official conduct is a public record under the former Right-to-Know Act.

2. A public agency's lack of physical possession of a record does not defeat its disclosure obligation when
the record is subject to the agency's control.

3. An insurer that undertakes to defend and resolve litigation for a public agency acts as the agency's agent
for purposes of determining whether the resulting settlement document is a public record.

4. A confidentiality clause in a public-agency settlement agreement is unenforceable to the extent it
conflicts with the Right-to-Know Act and public policy favoring disclosure of public records.

KEY QUOTATIONS

“Today we hold that a settlement agreement negotiated on behalf of an agency by its agent is a public
document.” (at 121)

“We further conclude that a confidentiality clause contained in that agreement conflicts with public policy
and the Right to Know Act and that, where a confidentiality clause subverts public policy, it cannot be
enforced.” (at 121)

“A writing is within the ambit of the Act if it is subject to the control of the agency.” (at 118)

FACTUAL BACKGROUND

A Housing Authority employee brought a federal civil-rights action alleging gender discrimination and a hostile
work environment by the Authority's Executive Director. The Authority's insurer, HARIE, defended and
indemnified the Authority, retained exclusive control of the defense, and negotiated a settlement containing a



confidentiality provision. Although the Authority did not possess or sign the agreement, it had a legal right to
obtain it from HARIE, and Tribune-Review requested disclosure after the federal action was dismissed.
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An employee sued the Housing Authority and its Executive Director in the United States District Court for the
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disclosure. The Pennsylvania Supreme Court affirmed.
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