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SUMMARY

The Vermont Supreme Court held that attorneys violated Vermont Rule of Professional Conduct 4.1 by
falsely denying to a potential witness that they were recording a telephone conversation. The Court
declined to find a separate violation of Rule 8.4(c), concluding that the rule applies only to dishonesty
or misrepresentation reflecting adversely on a lawyer’s fitness to practice. The Court affirmed the
imposition of a private admonition and directed formation of a committee to consider possible
exceptions for investigatory misrepresentations.
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QUESTIONS PRESENTED

1. Whether the attorneys violated Vermont Rule of Professional Conduct 4.1 by knowingly falsely stating
that a telephone conversation with a potential witness was not being recorded.

2. Whether the same conduct violated Vermont Rule of Professional Conduct 8.4(c), which prohibits
conduct involving dishonesty, fraud, deceit, or misrepresentation.

3. Whether a private admonition, also termed a private reprimand, was the appropriate sanction.

HOLDINGS

1. The attorneys violated Vermont Rule of Professional Conduct 4.1 because they knowingly made a false
statement concerning a material fact to a third person during the representation of a client.

2. Rule 8.4(c) does not prohibit every dishonest, deceitful, or misrepresentative act; it reaches conduct
involving dishonesty, fraud, deceit, or misrepresentation that reflects adversely on a lawyer's fitness to
practice law. The isolated deception in this case did not violate Rule 8.4(c).

3. The Court expressly declined to decide whether surreptitious recording, without an additional unethical
act such as lying about the recording, violates Rule 4.1.

4. A private admonition, also called a private reprimand, was an appropriate sanction for the Rule 4.1
violation.

KEY QUOTATIONS

“Rather, Rule 8.4(c) prohibits conduct “involving dishonesty, fraud, deceit or misrepresentation” that reflects
on an attorney’s fitness to practice law, whether that conduct occurs in an attorney’s personal or professional
life.” (¶ 12)

“Accordingly, we hereby privately reprimand respondents for violating Rule 4.1 by falsely denying that they
were recording a telephone conversation with a potential witness.” (¶ 25)

FACTUAL BACKGROUND

The respondent attorneys represented a client in a serious criminal matter. During trial, a potential witness
contacted them with information allegedly tending to establish the client's innocence, and the attorneys arranged
a telephone interview that they recorded. When the witness asked whether the call was being recorded, one
attorney falsely answered no and the other attempted to distract the witness without correcting the false
statement. The disciplinary charges were based solely on the misleading statements, not on the otherwise lawful
surreptitious recording.

PROCEDURAL HISTORY

A hearing panel of the Professional Responsibility Board found that both attorneys violated Vermont Rule of
Professional Conduct 4.1 but did not violate Rule 8.4(c), and imposed a private admonition. The Office of
Disciplinary Counsel sought review, agreeing with the Rule 4.1 finding but arguing that Rule 8.4(c) was also
violated. The Supreme Court affirmed the panel's decision and the private reprimand.
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