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SUMMARY

The Appellate Division, Second Department, reversed the judgment insofar as it dismissed the

plaintiff's claim alleging that defendants had constructive notice of an icy condition in a parking lot.

The court held that defendants failed to establish prima facie that they lacked constructive notice

because their maintenance employee provided only general information about snow and ice removal

practices and did not identify when the area was last inspected or treated.
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Plaintiff appealed from an order granting defendants summary
judgment on the constructive-notice theory and from the resulting
judgment dismissing that portion of the complaint. The Appellate
Division dismissed the appeal from the order because entry of the
judgment terminated the right of direct appeal, reviewed the order on
the appeal from the judgment, and reversed the judgment insofar as

appealed from.

Summary judgment is reviewed under the standard requiring the
movant to make a prima facie showing of entitlement to judgment as a
matter of law; in a snow- or ice-related slip-and-fall action, the
property owner must initially establish that it neither created the

condition nor had actual or constructive notice of it.
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QUESTIONS PRESENTED

1. Whether the appeal from the September 8, 2022 order had to be dismissed after entry of the December
12, 2023 judgment.

2. Whether defendants established prima facie that they lacked constructive notice of the alleged icy

condition, thereby entitling them to summary judgment on the constructive-notice claim.

HOLDINGS

1. The appeal from the order had to be dismissed because the right of direct appeal from the order
terminated upon entry of the judgment, but the issues raised by that appeal were reviewable on the
appeal from the judgment.

2. Defendants were not entitled to summary judgment because they failed to establish prima facie that they

lacked constructive notice of the alleged icy condition.

KEY QUOTATIONS

“The appeal from the order must be dismissed because the right of direct appeal therefrom terminated with

the entry of the judgment in the action” ([*1])

“Here, the defendants failed to establish, prima facie, that they lacked constructive notice of the alleged icy
condition.” ([*2])

“Since the defendants failed to meet their prima facie burden, the Supreme Court should have denied that
branch of their motion which was for summary judgment dismissing so much of the complaint as alleged
constructive notice of the allegedly defective condition without regard to the sufficiency of the plaintiff's

opposition papers” ([*2])

FACTUAL BACKGROUND

On December 4, 2019, at approximately 7:50 a.m., Jesse Jackson allegedly slipped and fell on a patch of ice in
the parking lot of Harriet Tubman Terrace Apartments. Jackson alleged that the defendants had constructive
notice of the icy condition. A defendants' maintenance employee described general snow- and-ice-removal
practices but did not identify when the area had last been salted, cleared of ice, or inspected before the accident.



PROCEDURAL HISTORY

Jackson commenced a personal-injury action after slipping and falling on ice in the parking lot of Harriet
Tubman Terrace Apartments. The Supreme Court, Dutchess County, granted defendants summary judgment
dismissing the constructive-notice claim, and after a trial on the alternative claim that defendants created the
condition, entered a judgment dismissing the complaint. Jackson appealed, and the Appellate Division reviewed
the summary-judgment ruling on the appeal from the judgment.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The order was modified to deny defendants' motion for summary judgment on the constructive-notice claim and

to reinstate that portion of the complaint. The matter was left for further proceedings consistent with the
decision.
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