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SUMMARY

The Appellate Division, Second Department, upheld summary judgment finding that the mother

abused and neglected the child based on the collateral estoppel effect of her criminal convictions

arising from the same conduct. The court modified the disposition by holding that the Family Court

improperly delegated to ACS the authority to determine therapeutic supervised parental access, and

remitted the matter for the Family Court to decide whether such access should be allowed and to set

any schedule.
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The mother appealed from a Family Court order of fact-finding
granting ACS summary judgment on abuse and neglect allegations and
from a subsequent order of disposition issuing an order of protection
and granting ACS discretion over therapeutic supervised parental

daccess.

The court reviewed the legal propriety of summary judgment and the
dispositional order; it reviewed the Family Court's determination
concerning parental access for a sound and substantial basis in the
record and held that delegation of the authority to determine access

was impermissible as a matter of law.
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QUESTIONS PRESENTED

1. Whether the Family Court properly granted ACS summary judgment on the abuse and neglect

allegations based on the mother's criminal convictions under the doctrine of collateral estoppel.

2. Whether a Family Court may delegate to a child-protective agency its authority to determine a parent's

therapeutic supervised parental access.

3. Whether the appeal from the fact-finding order was properly before the Appellate Division after entry of

the dispositional order.

HOLDINGS

1. The Family Court properly granted ACS summary judgment because the mother's criminal convictions
resolved identical issues arising from the same acts, and she failed to raise a triable issue concerning
either identity of issues or a full and fair opportunity to litigate.

2. A Family Court may not delegate to an agency its authority to determine whether and on what schedule

a parent shall have therapeutic supervised parental access in an article 10 proceeding.

3. The appeal from the fact-finding order was dismissed because that order was superseded by the

dispositional order and was reviewable on the appeal from the dispositional order.

KEY QUOTATIONS

“"A criminal conviction may be given collateral estoppel effect in a Family Court proceeding where (1) the
identical issue has been resolved, and (2) the defendant in the criminal action had a full and fair opportunity

to litigate the issue of his or her criminal conduct"” ([*2])

(152

“"The determination of visitation is entrusted to the court based upon the best interests of the children

()
FACTUAL BACKGROUND

ACS alleged that the mother abused and neglected the subject child by shooting the father during a physical

altercation in the child's presence. The mother was arrested and indicted for attempted murder in the second



degree, assault in the first degree, and criminal possession of a weapon in the second degree, and pleaded guilty
to each count. The Family Court relied on those convictions in granting ACS summary judgment and later issued

an order of protection while allowing ACS to determine the mother's therapeutic supervised parental access.

PROCEDURAL HISTORY

ACS commenced a Family Court Act article 10 proceeding in 2019. The Family Court granted ACS summary
judgment based on the mother's criminal convictions, then, after a dispositional hearing, issued a final order of
protection and delegated to ACS the authority to determine therapeutic supervised parental access. The Appellate
Division dismissed the appeal from the fact-finding order as superseded, modified the dispositional order by
deleting the delegation, affirmed it as modified, and remitted for the Family Court to determine access and

establish a schedule if appropriate.
DISPOSITION

other

REMAND INSTRUCTIONS

The matter is remitted to the Family Court, Kings County, to determine whether the mother shall have

therapeutic supervised parental access with the subject child and, if so, to set forth a schedule for that access.
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