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SUMMARY

The Appellate Division, First Department unanimously affirmed Rafael Silva's convictions for two
counts of second-degree criminal possession of a weapon and second-degree assault, as well as his
aggregate 7½-year sentence. The court held that the evidence was legally sufficient and not against the
weight of the evidence, rejected or declined to reach challenges to the prosecutor's summation, and
found no basis to reduce the sentence.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from a judgment of the Supreme Court, New York
County, entered after a jury trial, convicting him of two counts of
criminal possession of a weapon in the second degree and assault in
the second degree and sentencing him as a second violent felony
offender to an aggregate term of 7½ years.

STANDARD OF REVIEW The court reviewed the verdict for legal sufficiency and weight of the
evidence, declined to review unpreserved summation challenges in the
interest of justice, alternatively assessed whether the summation
deprived defendant of a fair trial, and found no basis to reduce the
sentence.
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QUESTIONS PRESENTED

1. Whether the trial evidence was legally sufficient to support the convictions.

2. Whether the verdict was against the weight of the evidence.

3. Whether the prosecutor's summation deprived defendant of a fair trial.

4. Whether the sentence should be reduced.

HOLDINGS

1. The verdict was supported by legally sufficient evidence and was not against the weight of the evidence.

2. The challenged portions of the prosecutor's summation did not deprive defendant of a fair trial;
unpreserved challenges were not considered in the interest of justice.

3. There was no basis to reduce the sentence.

KEY QUOTATIONS

“"constituted fair comment on the evidence and reasonable inferences to be drawn therefrom"” (*1)

FACTUAL BACKGROUND

During an argument, Silva commanded a shooter to "pop" the victim. The evidence, including witness testimony
and surveillance video, supported the jury's conclusion that Silva knew the shooter possessed a loaded firearm
and intended that the shooter fire at the victim and cause physical injury. The jury convicted Silva of two counts
of second-degree criminal possession of a weapon and second-degree assault.

PROCEDURAL HISTORY

The Supreme Court, New York County, rendered judgment on August 30, 2022, following a jury trial. The
Appellate Division unanimously affirmed the judgment, rejecting challenges to the sufficiency and weight of the
evidence, prosecutorial summation, and sentence.

DISPOSITION

affirmed
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