UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Carolyn D. Callahan v. Brookdale Senior Living Communities, Inc.

No. 20-55603, 20-55761, United States Court of Appeals for the Ninth Circuit (July 29, 2022)

SUMMARY

The Ninth Circuit held that a proposed intervenor in a Private Attorneys General Act (PAGA) action

who shares an identical interest with the existing plaintiff—to recover civil penalties on behalf of the

state—must make a compelling showing of inadequate representation to intervene as of right under

Rule 24(a)(2), and that a district court does not abuse its discretion in denying permissive intervention

under Rule 24(b) when the intervenor would not contribute to factual development. The court further

held that a non-party who is properly denied intervention has no right to appeal the approval of a

PAGA settlement, dismissing the appeal under the rule that only parties may appeal an adverse

judgment.
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Affirmed as to the denial of intervention; dismissed as to the appeal of

settlement approval.

Appeal from the United States District Court for the Central District of
California, Virginia A. Phillips, Chief District Judge, Presiding. The
district court denied Neverson's motion to intervene and approved the

PAGA settlement. Neverson appealed both orders.

De novo for denial of intervention as of right (except timeliness
reviewed for abuse of discretion); abuse of discretion for permissive

intervention and settlement approval.
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QUESTIONS PRESENTED
1. Whether Neverson was entitled to intervene as a matter of right under Rule 24(a)(2)
2. Whether the district court abused its discretion in denying permissive intervention under Rule 24(b)

3. Whether Neverson, as a non-party, has the right to appeal the approval of the PAGA settlement

HOLDINGS

1. Neverson's motion to intervene as of right fails at the fourth prong of the Wilderness Society test because
her interest is identical to that of Callahan, and she failed to make a compelling showing that Callahan

inadequately represented her interests.

2. The district court did not abuse its discretion in denying permissive intervention because the
discretionary factors, including the identity of interest and lack of significant contribution to factual

development, weighed strongly against intervention.

3. Because Neverson's motion to intervene was properly denied, she never became a party to the action and

therefore has no right to appeal the settlement approval.

KEY QUOTATIONS

“When the proposed intervenor’s interest is 'identical to that of one of the present parties, a compelling

showing should be required to demonstrate inadequate representation.'” (at 16)

“The rule that only parties to a lawsuit, or those that properly become parties, may appeal an adverse

judgment, is well settled.” (at 21)

FACTUAL BACKGROUND

Brookdale owns and operates senior living communities. Callahan worked for Brookdale as a concierge from
approximately February 2006 to February 2018. On November 26, 2018, she sent the LWDA notice of alleged
Labor Code violations. She filed a class action in state court, which was removed to federal court. The class
claims were dismissed, and she filed an amended complaint asserting a PAGA claim. After mediation, Callahan
and Brookdale agreed to a settlement of $920,000. Neverson, who had a separate PAGA action against

Brookdale, moved to intervene to object to the settlement.

PROCEDURAL HISTORY

Callahan filed a PAGA action against Brookdale. After mediation, the parties agreed to a settlement. Neverson,
who had a separate overlapping PAGA action against Brookdale, moved to intervene to object to the settlement.
The district court denied intervention and approved the settlement. Neverson appealed.



DISPOSITION

Affirmed as to the denial of intervention; dismissed as to the appeal of settlement approval.
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