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SUMMARY

The Southern District of California grants Noah McMillon’s motion to remand a representative
California Private Attorneys General Act action against O’Reilly Auto Enterprises, LLC. The court
holds that Defendant failed to establish by a preponderance of the evidence that the amount in
controversy exceeded $75,000, applying pro rata treatment to PAGA penalties and attorney fees, and
declines to award removal-related attorney fees.
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DISPOSITION remanded

PROCEDURAL POSTURE Plaintiff moved to remand a California Private Attorneys General Act
representative action removed by Defendant on diversity-jurisdiction
grounds.

STANDARD OF REVIEW The removing defendant bears the burden of establishing federal
subject matter jurisdiction by a preponderance of the evidence. When
the amount in controversy is contested, the court examines the
complaint and may consider summary-judgment-type evidence; the
defendant's calculations may not rest on unreasonable or speculative
assumptions.

PRECEDENTIAL VALUE unpublished district-court opinion
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PRACTICE AREAS

civil procedure employment law wage and hour remedies

QUESTIONS PRESENTED

1. Whether Defendant established by a preponderance of the evidence that the amount in controversy
exceeded $75,000 for purposes of diversity jurisdiction.

2. Whether PAGA civil penalties and attorney fees attributable to other aggrieved employees or the Labor
and Workforce Development Agency could be aggregated with Plaintiff's individual share to satisfy the
amount-in-controversy requirement.

3. Whether Viking River Cruises, Inc. v. Moriana required the court to treat Plaintiff's individual PAGA
claim and associated attorney fees as independently recoverable for amount-in-controversy purposes.

4. Whether Plaintiff was entitled to attorney fees and costs incurred in obtaining remand.

HOLDINGS

1. Defendant failed to establish by a preponderance of the evidence that the amount in controversy
exceeded $75,000 because only Plaintiff's pro rata share of the PAGA penalties and attorney fees could
be considered, and the resulting amount was well below the jurisdictional threshold.

2. The 65% share of PAGA penalties payable to the Labor and Workforce Development Agency should not
be aggregated with Plaintiff's share when calculating the amount in controversy.

3. Viking River Cruises, Inc. v. Moriana does not require aggregation of Plaintiff's individual PAGA
penalties or attorney fees in this remand proceeding.

4. Plaintiff was not entitled to attorney fees and costs incurred in seeking remand because Defendant had
an objectively reasonable, colorable basis for removal.

KEY QUOTATIONS

“The Ninth Circuit has clearly held that only the PAGA penalties attributable to a plaintiff may be considered
in calculating the amount in controversy.” (at 7)

“The Court finds that only Plaintiff’s pro rata share of attorney fees should be considered for purposes of
determining the amount in controversy.” (at 12)

“The Court holds that Viking River does not apply, and the Court must first rule on the question of subject
matter jurisdiction.” (at 13)

“For the foregoing reasons, the Court holds Defendant has not met its burden of establishing by a
preponderance of evidence in this case that the amount in controversy meets the $75,000 jurisdictional
requirement.” (at 14)

FACTUAL BACKGROUND

Plaintiff worked as an hourly store manager for Defendant in California from approximately July 2021 through
November 2024. He alleged that Defendant required him and other nonexempt employees to work off the clock,



failed to pay minimum and overtime wages and certain wage premiums, issued inaccurate wage statements, and
failed to reimburse business expenses. Plaintiff brought the action under PAGA on behalf of himself and other
aggrieved California employees and the State of California.

PROCEDURAL HISTORY

Plaintiff filed a representative PAGA action in the Superior Court of California, County of San Diego. Defendant
removed the action under 28 U.S.C. §§ 1332(a), 1441, and 1446, asserting complete diversity and an amount in
controversy exceeding $75,000. Plaintiff moved to remand, and the district court granted the motion, remanding
the action to state court and denying Plaintiff's request for removal-related attorney fees.

DISPOSITION

remanded

REMAND INSTRUCTIONS

The action is remanded to the Superior Court of California, County of San Diego. Plaintiff's request for attorney
fees and costs associated with the remand motion is denied.
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