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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed an 8% permanent partial disability award to
Antoinette M. Bee for a compensable lumbar sprain. The court held that the independent medical
evaluator properly applied the impairment guidelines in West Virginia Code of State Rules § 85-20-C
and found no clear legal or factual error in the Board of Review’s decision.
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DISPOSITION affirmed

PROCEDURAL POSTURE Claimant appealed the West Virginia Workers’ Compensation Board of

Review's affirmance of an 8% permanent partial disability award.

STANDARD OF REVIEW The Board of Review's decision was affirmed unless it was in clear
violation of a constitutional or statutory provision, clearly the result of
erroneous conclusions of law, or based on a material misstatement or

mischaracterization of the evidentiary record.

PRECEDENTIAL VALUE published memorandum decision
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judicial review of agency action = administrative law  appellate procedure  standard of review
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QUESTIONS PRESENTED

1. Whether the Board of Review properly affirmed an 8% permanent partial disability award based on the
impairment-category limits in West Virginia Code of State Rules § 85-20-C.

2. Whether reliance on the impairment tables in West Virginia Code of State Rules § 85-20-C was improper

because Bee's whole-person impairment assessment was higher than the awarded percentage.

HOLDINGS

1. The award was proper because the medical evaluator followed the applicable impairment guidelines,
classified Bee under lumbar category II, and reduced the assessed impairment to the range authorized by
§ 85-20-C.

2. The Board of Review's decision was not in clear violation of a constitutional or statutory provision, was
not clearly the result of erroneous conclusions of law, and was not based on a material misstatement or

mischaracterization of the evidentiary record.

KEY QUOTATIONS

“For the foregoing reasons, we find that the decision of the Board of Review is not in clear violation of any
constitutional or statutory provision, nor is it clearly the result of erroneous conclusions of law, nor is it based

upon a material misstatement or mischaracterization of the evidentiary record.” (2)

FACTUAL BACKGROUND

Bee, a nurse, injured her low back while bending over to care for a patient, and her claim was held compensable
for a lumbar-spine ligament sprain. An MRI showed a broad-based disc extrusion at L3-L4. An independent
medical evaluator assessed 11% whole-person impairment, classified Bee under lumbar category II of West
Virginia Code of State Rules § 85-20-C, and adjusted the impairment to 8% under that category's 5% to 8%

range.

PROCEDURAL HISTORY

The claims administrator granted Bee an 8% permanent partial disability award on August 26, 2016. The Office
of Judges affirmed on September 1, 2017, and the Board of Review affirmed that decision on December 28,

2017. The Supreme Court of Appeals reviewed the Board's decision and affirmed it.

DISPOSITION

affirmed
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