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SUMMARY

The Appellate Division, Third Department, held that a former spouse could seek civil contempt under
Domestic Relations Law § 245 and Judiciary Law § 756 without first exhausting other enforcement
remedies. The court found clear and convincing evidence that the husband knowingly failed to pay a
contempt fine representing the wife's equity in the marital home, but remitted for determination of the
husband's inability-to-pay defense and appropriate penalties and purge conditions.
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PROCEDURAL POSTURE Defendant appealed from an order of Supreme Court, Schoharie
County, that partially denied her motion to hold plaintiff in civil
contempt for failing to pay a contempt fine and comply with
obligations arising from the parties' divorce judgment.

STANDARD OF REVIEW A determination whether to hold a party in civil contempt is reviewed
for abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the wife was required to exhaust other enforcement remedies or establish that they were
inadequate before seeking civil contempt under Judiciary Law § 756.

2. Whether the record established the elements of civil contempt for the husband's failure to pay the
$48,828.71 fine.

3. Whether the matter should be remitted for determination of the husband's asserted inability to pay and
for consideration of appropriate contempt penalties and purge conditions.

HOLDINGS

1. A spouse seeking contempt under Judiciary Law § 756 for nonpayment of a sum required by a divorce
judgment or order need not first pursue other enforcement remedies or demonstrate that no other
adequate remedy at law exists.

2. The wife established by clear and convincing evidence that the husband had actual knowledge of a
lawful, clear, and unequivocal order, disobeyed it by failing to pay the fine, and prejudiced her rights; a
finding of civil contempt was therefore justified.

3. The record was insufficient to determine whether the husband established an inability to pay the fine, so
the matter had to be remitted for further proceedings addressing that defense and appropriate penalties
and purge conditions.

KEY QUOTATIONS

“Where a spouse defaults in paying any sum required by a divorce judgment or order, the aggrieved spouse
may move under Judiciary Law § 756 for an order to punish by fine or commitment without first applying "for
enforcement [of the monetary obligation] by any other means"” (*1)

“To sustain a finding of civil contempt for violation of the terms of an order, the movant must "establish by
clear and convincing evidence that the party charged with contempt had actual knowledge of a lawful, clear
and unequivocal order, that the charged party . . . disobeyed that order, and that this conduct prejudiced the
opposing party's rights"” (*2)

FACTUAL BACKGROUND

The parties' 2017 divorce judgment incorporated an oral stipulation requiring the husband either to purchase the
wife's interest in the marital home for $48,500 or list the home for sale within 120 days. After the husband failed
to comply, Supreme Court ordered him to list the residence and later adjudged him in civil contempt, imposing a
$48,828.71 fine representing the wife's equity. The husband did not pay the fine, allowed the home to be sold at
a tax foreclosure sale, and liquidated a retirement account, spending approximately $50,000 despite knowing of
the payment order.

PROCEDURAL HISTORY



The parties were divorced in 2017 under a judgment incorporating their oral stipulation concerning the marital
home. After the husband failed to comply, Supreme Court ordered further performance and, in 2021, adjudged
him in civil contempt and imposed a fine of $48,828.71. The wife moved again in 2023 under Judiciary Law §§
753 and 756, but Supreme Court denied contempt and incarceration relief after a hearing. The Third Department
modified the order, held that contempt was justified on the record, and remitted for determination of the
husband's inability-to-pay defense and appropriate penalties and purge conditions.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remit to Supreme Court for further proceedings, including a determination whether the husband established an
inability-to-pay or other defense and consideration of appropriate civil contempt penalties and purge conditions.
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