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SUMMARY

The Supreme Court of Virginia held that an insurer seeking to void an insurance policy under Code §

38.2-309 must clearly prove both that an application statement or omission was untrue and that

reliance on it was material to the insurer’s decision to undertake the risk and issue the policy. The

court affirmed the trial court’s judgment because Montgomery Mutual failed to prove the required

reliance by its agent, who reviewed the application for completeness and form rather than substance.
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Montgomery Mutual Insurance Company appealed a declaratory-
judgment ruling determining that insurance coverage had been bound
and rejecting Montgomery Mutual's attempt to void the policy based

on alleged misrepresentations in the application.

The judgment was reviewed under the plainly-wrong-or-without-

evidence standard.
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QUESTIONS PRESENTED

1. Whether Code § 38.2-309 requires an insurer seeking to void a policy based on material

misrepresentations or omissions in an insurance application to prove actual reliance on those statements.

2. Whether the evidence supported the trial court's finding that Montgomery Mutual's agent did not rely on

the alleged misrepresentations or omissions.

HOLDINGS

1. An insurer seeking to void a policy under Code § 38.2-309 for alleged material omissions or
misrepresentations must prove by clear proof both that the statement or omission was untrue and that the

insurer's reliance on it was material to the decision to undertake the risk and issue the policy. Proof of
falsity alone is insufficient.

2. Montgomery Mutual failed to prove the necessary reliance because its agent, whose apparent authority
bound the policy, reviewed the applications only for completeness and proper form and not for the

substance of the answers.

KEY QUOTATIONS

“Accordingly, we reiterate that when an insurance carrier seeks to void a policy for alleged material
omissions or misrepresentations pursuant to Code § 38.2-309, the insurer must show, by clear proof, two
facts: (1) that the statement or omission on the application was untrue; and (2) that the insurance company's
reliance on the false statement or omission was material to the company's decision to undertake the risk and

issue the policy.” (515)

“To prove the falsity is not sufficient; the insurer must prove clearly that truthful answers would have

reasonably influenced the company's decision to issue the policy.” (515)

FACTUAL BACKGROUND

Jeffrey Riddle sought general-liability and workers' compensation insurance, and an application for coverage
through Montgomery Mutual was submitted by its limited agent, Ken Wyvill, with coverage marked as bound
effective April 20, 2000. After an employee was electrocuted on April 29 and later died, Montgomery Mutual
denied coverage and filed a declaratory-judgment action. Wyvill testified that he reviewed the application only
for completeness and proper form, not for the substance or truth of the answers.

PROCEDURAL HISTORY

The trial court found that Wyvill had apparent authority to bind coverage for Riddle beginning April 20, 2000,
and that neither Wyvill nor Montgomery Mutual had relied on alleged misrepresentations in Riddle's application
when coverage was bound. Montgomery Mutual appealed the reliance issue but did not assign error to the

finding that Wyvill's apparent authority bound the policy. The Supreme Court of Virginia affirmed.

DISPOSITION

affirmed
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