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SUMMARY

The Supreme Court of Pennsylvania held that the Superior Court exceeded its authority by sua sponte

removing the sentencing judge from a resentencing proceeding. The court explained that any recusal

request should first be presented to the judge whose recusal is sought, whose decision is reviewed for

abuse of discretion. The court reversed that portion of the Superior Court’s decision and remanded for

resentencing before the original judge.
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The Commonwealth appealed from a Superior Court decision in a
PCRA proceeding that reversed dismissal of Whitmore's amended
PCRA petition and ordered that a different judge preside over
resentencing. The Pennsylvania Supreme Court granted allowance of
appeal limited to whether the Superior Court exceeded its authority by

sua sponte removing the sentencing judge.

A trial judge's decision concerning recusal is reviewed for abuse of
discretion. The Supreme Court also reviewed whether the Superior
Court exceeded its supervisory authority by sua sponte removing the

sentencing judge.
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QUESTIONS PRESENTED

1. Whether the Superior Court exceeded its authority by sua sponte removing the sentencing judge from
the resentencing proceeding when no party had requested recusal and the judge had not ruled on a

recusal motion.

2. Whether the appropriate procedure required any recusal request to be presented initially to the

sentencing judge, subject to review for abuse of discretion.

HOLDINGS

1. The Superior Court exceeded its authority by sua sponte removing Judge Maier from the resentencing
proceeding when no party had raised recusal and the judge had not been given the opportunity to address

the issue.

2. A party seeking disqualification must file a recusal motion with the judge whose recusal is sought; that
judge must decide the motion in the first instance, and the decision will not be disturbed absent an abuse

of discretion.

KEY QUOTATIONS

“Ultimately, the sua sponte removal of the trial court judge on remand for sentencing exceeded the authority

of the Superior Court.” (835)

“The parties are required to file a motion to recuse and for the judge in question to rule; his or her decision
must stand absent an abuse of discretion.” (835)

FACTUAL BACKGROUND

Police officers observed Whitmore conduct a hand-to-hand exchange of crack cocaine for cash in a Philadelphia
alley. After the officers approached, Whitmore discarded two vials of crack cocaine and $75 and fled; officers
apprehended him and recovered the discarded items. A jury convicted him of possession and possession with
intent to deliver, and the trial court imposed a ten-to-twenty-year sentence based in part on his prior drug

conviction.

PROCEDURAL HISTORY

A jury convicted Whitmore of possession of a controlled substance and possession with intent to deliver, and
Judge Eugene E.J. Maier imposed an aggregate sentence of ten to twenty years. The Superior Court initially
affirmed, and the Pennsylvania Supreme Court denied allowance of appeal. In a subsequent PCRA proceeding,
the PCRA court dismissed Whitmore's amended petition without a hearing, but the Superior Court reversed and
ordered resentencing before a different judge. The Pennsylvania Supreme Court reversed that portion of the
Superior Court's decision and remanded for resentencing before Judge Maier.
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REMAND INSTRUCTIONS

The portion of the Superior Court's decision ordering removal of Judge Maier is reversed. The case is remanded
to Judge Maier for resentencing in accordance with the remainder of the Superior Court's opinion. No recusal

motion was filed, so the remand does not require consideration of a recusal motion or development of a recusal

record.
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