
CALIFORNIA COURT OF APPEAL, FIRST APPELLATE DISTRICT, DIVISION
FOUR

Fisher v. MoneyGram International, Inc.
Fisher · No. A158168 · Decided July 27, 2021

SUMMARY

The California Court of Appeal considered whether an arbitration provision in MoneyGram’s
consumer money-transfer agreement was enforceable. The court held that the provision was
procedurally and substantively unconscionable because it was presented in tiny, difficult-to-read print
on the back of an adhesion contract and imposed one-sided limitations and costs. The court affirmed
the superior court’s denial of MoneyGram’s petition to compel arbitration.
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QUESTIONS PRESENTED

1. Whether the arbitration provision in MoneyGram's consumer money-transfer contract was procedurally
unconscionable because it was presented on a take-it-or-leave-it form, hidden on the back of the form,
and printed in extremely small and difficult-to-read type.

2. Whether the arbitration provision was substantively unconscionable because it shortened the limitations
period, required commercial rather than consumer AAA arbitration, imposed potentially prohibitive
arbitration fees, and required each party to bear its own expert and attorney fees.

3. Whether the arbitration provision was unenforceable in its entirety under California's sliding-scale
unconscionability doctrine.

4. Whether the superior court abused its discretion by refusing to sever the unconscionable provisions.

HOLDINGS

1. The arbitration provision was procedurally unconscionable because it was contained in an adhesive
consumer contract and was presented with an extremely high degree of surprise: it appeared on the back
of the Send Form in a dense block of faint, cramped 6-point type that was practically unreadable.

2. The arbitration provision was substantively unconscionable because, considered in the aggregate, its
one-year limitations period, use of AAA Commercial Rules and associated fees, and apparent waiver of
statutory attorney-fee recovery imposed an undue and one-sided burden on consumers.

3. The entire arbitration provision was unenforceable as unconscionable.

4. The superior court did not abuse its discretion by refusing to sever the unconscionable provisions and
enforce the remainder of the arbitration agreement.

KEY QUOTATIONS

“Even without an expert’s opinion we can say the Arbitration Provision’s practically unreadable small
typeface, faint contrast, thin characters, and cramped spacing reproduced on page 3, ante, and in appendix A
are strong indicators of surprise and therefore of procedural unconscionability.” (20)

“We see no reason why MoneyGram’s tiny-font Arbitration Provision should not be considered procedurally
unconscionable as a matter of law, and to a high degree of unconscionability, based both on surprise and
oppression.” (26)

“We find no abuse of discretion in the superior court’s decision to deny severance and to declare the entire
Arbitration Provision unenforceable.” (29)

FACTUAL BACKGROUND

Jonathan Fisher completed two MoneyGram transfers at Walmart stores in California in February 2016 after
being induced by a scammer to send money. The MoneyGram Send Form contained terms and conditions,



including an arbitration clause, on its reverse side in a dense block of 6-point type that Fisher, who had poor
eyesight, could not read without a magnifying glass. The arbitration clause required commercial AAA
arbitration, shortened the limitations period from four years to one year, required each party to bear its own
expert and attorney costs, and waived class participation. Fisher later sued MoneyGram under the UCL, and
MoneyGram sought to compel arbitration.

PROCEDURAL HISTORY

Fisher filed suit in March 2019 alleging that MoneyGram failed to warn consumers about fraud and failed to
comply with an FTC anti-fraud injunction. MoneyGram petitioned to compel arbitration. The superior court
denied the petition, finding the arbitration provision procedurally and substantively unconscionable and
declining to sever the offending provisions. The Court of Appeal affirmed, denied Fisher's motion for new
evidence, granted his unopposed request for judicial notice, and awarded him costs on appeal. The opinion was
filed June 29, 2021, and certified for publication July 27, 2021.
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