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SUMMARY

The United States District Court for the Eastern District of Virginia grants Hugo Romero's amended
habeas petition seeking a bond hearing under 8 U.S.C. § 1226(a). The court analyzes whether an
unlawfully present noncitizen who is deemed an applicant for admission under § 1225(a)(1) is
nevertheless subject to discretionary detention under § 1226(a) rather than mandatory detention under
§ 1225(b)(2)(A). Relying principally on statutory text and constitutional concerns arising from
prolonged detention without a bond hearing, the court orders that Romero receive a § 1226(a) bond
hearing.
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QUESTIONS PRESENTED

1. Whether an unlawfully present noncitizen who has not been admitted is an applicant for admission under
8 U.S.C. § 1225(a)(1).

2. Whether Romero's detention was governed by mandatory detention under 8 U.S.C. § 1225(b)(2)(A) or
by the discretionary detention provisions of § 1226(a).

3. Whether Romero's more than four months of physical presence and detention in the United States
entitled him to Due Process Clause protections requiring a bond hearing under § 1226(a).

HOLDINGS

1. An alien physically present in the United States who entered unlawfully and has not been inspected and
admitted by an immigration officer is deemed an applicant for admission under § 1225(a)(1), regardless
of the length of the alien's physical residence in the country.

2. Romero was entitled to a bond hearing under § 1226(a) because his prolonged physical presence and
detention in the United States brought him within the protections of the Due Process Clause, and the
court would not construe § 1225 as permitting prolonged detention without a bond hearing absent clearer
direction from a higher court.

KEY QUOTATIONS

“lawful status and admission, ... are distinct concepts in immigration law: Establishing one does not
necessarily establish the other.” (at 5)

“The Due Process Clause applies to all ‘persons’ within the United States, including aliens, whether their
presence here is lawful, unlawful, temporary, or permanent.” (at 11)

“Given, however, that he has unlawfully lived physically within the United States for over a decade and that
he has already been detained for a significant period of time, Zadvydas and Thuraissigiam lead this Court to
conclude that he is entitled to the protections of the Due Process Clause, and that he is accordingly entitled to
a § 1226(a) bond hearing.” (at 12)

FACTUAL BACKGROUND

Hugo Romero is a Guatemalan citizen who entered the United States unlawfully and had physically resided there
since 2014. ICE apprehended him near his worksite on August 16, 2025, and he was detained at the Farmville
Detention Center in Virginia. The Government sought to treat him as subject to mandatory detention under 8
U.S.C. § 1225(b)(2)(A), while Romero sought a discretionary bond hearing under § 1226(a).



PROCEDURAL HISTORY

Romero, a Guatemalan citizen detained by Immigration and Customs Enforcement, filed an amended habeas
petition and complaint against federal immigration officials. The Government opposed the petition, and Romero
replied. The court proceeded to the merits without deciding exhaustion because the Government did not raise
failure to exhaust, and granted the petition.

DISPOSITION

other

REMAND INSTRUCTIONS

The court granted the amended petition and directed that Romero receive a bond hearing under 8 U.S.C. §
1226(a); the court did not order release, determine removability, or decide when Romero should be removed.
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