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SUMMARY

The Supreme Court of Appeals of West Virginia held that an employee prevailing under the West
Virginia Wage Payment and Collection Act may recover reasonable attorney's fees for time spent
preparing and litigating the fee petition. The court also held that the lower court improperly reduced
counsel's compensable hours from 104 to 67 and improperly reduced the hourly rate from $130 to
$100. The judgment was reversed and remanded for an award based on 104 hours at $130 per hour,
plus reasonable fees for work performed on appeal.
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QUESTIONS PRESENTED

1. Whether counsel may recover reasonable attorney's fees for time spent preparing and defending the
attorney's-fee petition in an action under the West Virginia Wage Payment and Collection Act.

2. Whether the circuit court abused its discretion by reducing counsel's compensable hours from 104 to 67.

3. Whether the circuit court abused its discretion by reducing counsel's hourly rate from $200 to $100.

4. Whether Hollen was entitled to reasonable attorney's fees for work performed in prosecuting the appeal.

HOLDINGS

1. In an action under the West Virginia Wage Payment and Collection Act, a prevailing employee may
ordinarily recover reasonable attorney's fees for time counsel spends preparing and defending the
attorney's-fee petition.

2. The circuit court erred by excluding the hours counsel spent preparing and supporting the fee petition;
Hollen's counsel was entitled to compensation for the full 104 hours claimed.

3. The circuit court abused its discretion by reducing counsel's hourly rate from $130 to $100; under the
circumstances, $130 per hour was a reasonable rate under the Pitrolo factors.

4. A prevailing employee entitled to statutory attorney's fees may recover reasonable fees for work
reasonably required to prosecute a successful appeal.

5. The circuit court's refusal to award the requested $200 contingent hourly rate did not constitute an abuse
of discretion under the circumstances of this case.

KEY QUOTATIONS

“If an attorney is put to the burden of proving the reasonableness of his or her fee, he or she obviously must
expend time and effort making that proof.” (528)

“Thus we conclude that the lower court erred when it awarded only $100 per hour to Ms. Hollen's counsel.”
(530)

“Therefore we remand this case to the lower court for a determination of the hours of work necessitated by
this appeal, and an appropriate order awarding the same $130 per hour for the hours expended as a result of
this appeal.” (530)

FACTUAL BACKGROUND

Angela Hollen worked as a secretary for Hathaway-related companies from October 1995 until her resignation
on October 11, 2000. She resigned after a dispute over approved vacation time and alleged that Hathaway
Electric refused to pay her for unused vacation days because it treated her employment with two technically
separate companies as noncontinuous. After suit was filed under the West Virginia Wage Payment and Collection
Act, Hathaway Electric settled on the day of trial by offering $500 in vacation pay, $1,500 in liquidated
damages, and dismissal of its counterclaim. Hollen's counsel sought compensation for 104 hours at $200 per
hour, but the circuit court awarded only 67 hours at $100 per hour.
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Hollen sued Hathaway Electric for unpaid vacation pay, liquidated damages, and attorney's fees. On the day of
trial, the employer offered the requested vacation pay and liquidated damages and agreed to dismiss its
counterclaim, leaving the amount of attorney's fees for the circuit court. The circuit court awarded fees for 67
hours at $100 per hour rather than the 104 hours at $200 per hour requested. The Supreme Court of Appeals
reversed and remanded with directions.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court must award fees for the 104 hours claimed at $130 per hour, determine the reasonable number
of hours counsel spent prosecuting the appeal, and award those appellate hours at the same $130 hourly rate.
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