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SUMMARY

The Supreme Court of South Carolina affirmed the denial of Henry Orr's Rule 60(b) motion seeking
relief from a consent judgment and foreclosure order in a mechanic's lien dispute. The court held that
the alleged nondisclosure of documents and fabrication of evidence constituted intrinsic rather than
extrinsic fraud, and that the evidence could have been discovered through due diligence during the
underlying litigation. The court also held that the trial court retained jurisdiction to award additional
attorneys' fees because the appeal did not stay the separate foreclosure order.
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QUESTIONS PRESENTED

1. Whether the trial court erred in denying Orr's Rule 60(b)(2) and (3) motion based on alleged fraud,
misconduct, and newly discovered evidence.

2. Whether the trial court lacked jurisdiction to award additional attorney's fees while Orr's appeal from the
denial of the Rule 60(b) motion was pending.

HOLDINGS

1. South Carolina maintains the distinction between intrinsic and extrinsic fraud under Rule 60(b)(3),
SCRCP, even when the motion is filed within one year of entry of judgment. Relief under Rule 60(b)(3)
is available for extrinsic fraud, but not intrinsic fraud.

2. The trial court properly denied relief under Rule 60(b)(2) and (3) because the evidence and alleged
misconduct could have been discovered through due diligence during the underlying litigation.

3. The trial court retained jurisdiction to award additional attorney's fees because Orr's appeal concerned
only the denial of the Rule 60(b) motion and did not stay the separate foreclosure order.

KEY QUOTATIONS

“Accordingly, we hold that South Carolina maintains the distinction between extrinsic and intrinsic fraud,
even when the allegations are raised through a Rule 60(b)(3) motion filed within one year of the entry of
judgment.” (at 20)

“The order of foreclosure which directed the sale of the property is simply not a matter that was stayed by the
appeal of the denial of the Rule 60(b) motion; it was a separate order which Orr did not appeal.” (at 23)

FACTUAL BACKGROUND

Orr entered into an oral cost-plus contract with Raby Construction for construction and renovation of a
restaurant. Orr signed a statement acknowledging that $237,000 remained due, but the parties later settled for a
$150,000 payment, with a confession of judgment for $200,000 if payment was not timely made. After Orr
failed to pay, judgment and foreclosure orders were entered. Orr later sought relief under Rule 60(b), relying on
a former employee's testimony concerning undisclosed computer records and allegedly fabricated or inaccurate
accounting documents.

PROCEDURAL HISTORY

Raby Construction filed a mechanic's lien foreclosure action against Orr arising from construction and
renovation work. The parties settled before trial, but Orr failed to make the agreed payment, resulting in a
confessed judgment and foreclosure order. The trial court denied Orr's Rule 60(b) motion and motion for
reconsideration, later dismissed his petition for appraisal, and awarded Raby additional attorney's fees. Orr
appealed, and the Supreme Court of South Carolina consolidated the appeals and affirmed both challenged
rulings.
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affirmed
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