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SUMMARY

The California Supreme Court held that Code of Civil Procedure section 1281.85 authorized the
Judicial Council to adopt ethics standards for neutral arbitrators appointed by third-party arbitration
providers. It further held that the Securities Exchange Act preempted those California standards as
applied to arbitrations administered by NASD Dispute Resolution, but concluded that the delay in
arbitrator selection did not relieve the plaintiffs of their duty to arbitrate.
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QUESTIONS PRESENTED

1. Whether Code of Civil Procedure section 1281.85 authorized the Judicial Council to adopt ethics
standards for arbitrators appointed by arbitration providers such as NASD Dispute Resolution.

2. Whether the Securities Exchange Act preempted the California Standards as applied to NASD-
administered arbitration.

3. Whether delay caused by uncertainty concerning the California Standards relieved the parties of their
contractual duty to arbitrate.

4. Whether the parties could waive application of the California Standards.

5. Whether the Federal Arbitration Act preempted the California Standards.

HOLDINGS

1. Code of Civil Procedure section 1281.85 authorized the Judicial Council to adopt ethical standards for
neutral arbitrators in private contractual arbitration, including arbitrators appointed by third-party
dispute-resolution providers such as NASD Dispute Resolution.

2. The Securities Exchange Act, through the SEC's approval of the NASD Code and related rules,
preempted California Standards 7, 8, and 10 concerning arbitrator disclosure and disqualification in
NASD-administered securities arbitrations.

3. The California Standards as a whole were preempted in SRO-administered securities arbitrations
because Standards 7, 8, and 10, and potentially Standard 9, were not functionally or volitionally
severable from the remaining standards.

4. The delay in arbitrator selection and appointment did not relieve plaintiffs of their contractual duty to
arbitrate.

KEY QUOTATIONS

“Accordingly, based on the views of the SEC discussed above, we conclude that the SEA preempts the
California Standards' rules on arbitrator disclosure.” (28 Cal. Rptr. 3d 704)

“Therefore, we conclude that the SEA, through the SEC's approval of the NASD Code, preempts the
California Standards dealing with disclosure and disqualification, including standards 7, 8, and 10.” (28 Cal.
Rptr. 3d 705)

“Accordingly, we conclude that the preempted standards — standards 7, 8, and 10 (and possibly 9 as well,
because it relates to disclosure) — are not severable from the remaining standards because they are not
functionally or volitionally separable, and therefore the California Standards as a whole are preempted in
SRO-administered securities arbitrations.” (28 Cal. Rptr. 3d 707)

FACTUAL BACKGROUND



Jevne opened a securities account with JB Oxford & Company for Avalon and agreed that disputes would be
arbitrated under the NASD Code. He alleged that Oxford permitted unauthorized withdrawals totaling
$1,026,535 between 1997 and 1999. After the superior court compelled arbitration and an arbitration panel was
appointed, the California Standards for Neutral Arbitrators became effective. The NASD suspended the
arbitration after one arbitrator withdrew and requested that plaintiffs waive the California Standards; plaintiffs
refused and sought to return the dispute to court.

PROCEDURAL HISTORY

Jevne and Avalon sued Oxford-related defendants in superior court. The superior court compelled arbitration
under the parties' NASD arbitration agreement. After the NASD arbitration was delayed and the NASD
requested that plaintiffs waive application of the California Standards, plaintiffs sought to set aside the
arbitration order and restore the matter to the civil calendar; the superior court denied the requests. The Court of
Appeal denied plaintiffs' writ petition and concluded that the California Standards were authorized but
preempted by the Securities Exchange Act as applied to NASD-administered arbitration. The California
Supreme Court granted review and affirmed.

DISPOSITION

affirmed
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