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SUMMARY

The Vermont Supreme Court held that the trial court committed plain error by relying at sentencing on

conduct underlying a prior acquittal without providing advance notice or an opportunity to respond

under Vermont Rule of Criminal Procedure 32(c)(3). The court found that the undisclosed acquitted

conduct materially influenced the sentence and vacated the sentence, remanding for resentencing

before a different judge. The court did not reach the defendant's gross-disproportionality challenge.
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Defendant appealed the sentence imposed after convictions for sexual

assault on a minor and lewd or lascivious conduct with a child.

Sentencing decisions are reviewed for abuse of discretion and will be
affirmed if within statutory limits and not derived from improper or
inaccurate information. Because defendant did not object at

sentencing, the alleged error was reviewed for plain error.
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QUESTIONS PRESENTED

1. Whether the sentencing court committed plain error by relying on conduct underlying a prior acquittal

without advance notice and an opportunity for defendant to rebut the information.

2. Whether defendant's sentence was grossly disproportionate to the offenses.

HOLDINGS

1. The sentencing court committed plain error by materially relying on undisclosed conduct underlying a
prior acquittal without providing defendant advance notice and a reasonable opportunity to rebut the
information as required by Vermont Rule of Criminal Procedure 32(c)(3). The error required vacatur of

the sentence and resentencing before a different judge.

KEY QUOTATIONS

“We conclude, similarly, that the trial court's reliance here on undisclosed acquitted conduct without the
safeguards of Rule 32(c)(3) is precisely the kind of error that may impair the integrity of the judicial process
and tarnish its reputation for fairness.” (20 A.3d 667-68)

“The sentence is vacated, and the cause is remanded for resentencing before a different judge.” (20 A.3d 668)

FACTUAL BACKGROUND

Defendant was convicted of sexual assault on a minor and lewd or lascivious conduct with a child arising from
sexual conduct involving two fifteen-year-old girls when defendant was nineteen. The presentence investigation
report described defendant's criminal record and recommended a substantial prison sentence. At sentencing, the
prosecutor urged the court to rely on conduct underlying an earlier sexual-assault prosecution that had ended in
acquittal, and the court found by clear and convincing evidence that the prior conduct had occurred. The court
expressly relied on that finding in imposing a significant sentence without giving defendant prior notice or an

opportunity to respond.

PROCEDURAL HISTORY

A jury convicted defendant of both offenses. At sentencing, the trial court relied in part on conduct underlying an
earlier acquittal without providing advance notice or an opportunity to rebut that information, and imposed an
aggregate sentence of six to twenty-five years to serve. The Vermont Supreme Court reviewed the unpreserved
sentencing objection for plain error, vacated the sentence, and remanded for resentencing before a different

judge.
DISPOSITION

vacated

REMAND INSTRUCTIONS

Remand for resentencing before a different judge.
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