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SUMMARY

The Nebraska Supreme Court affirmed a Workers’ Compensation Court order awarding Suzy Fentress

temporary total disability benefits, medical treatment, and attorney fees. The court held that Westin

could not withdraw its motion to determine maximum medical improvement after the evidentiary

hearing, that an audio recording of Fentress’ physician consultation was properly admitted, and that

the medical treatment at issue was compensable. The court declined to consider Fentress’ purported

cross-appeal because it did not comply with appellate briefing requirements.
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Westin, Inc., and its workers' compensation insurer appealed a
Nebraska Workers' Compensation Court order awarding Fentress
medical treatment, temporary total disability benefits, and attorney
fees. Fentress filed a purported cross-appeal challenging benefit
calculations, but the Supreme Court declined to consider it because

she did not properly assign cross-errors.

Under Neb. Rev. Stat. § 48-185, an award may be modified, reversed,
or set aside only if the compensation court acted without or in excess
of its powers, the award was procured by fraud, the record lacks
sufficient competent evidence, or the factual findings do not support
the award. Factual determinations are reviewed for clear error and are
treated like a jury verdict; statutory interpretation is reviewed
independently as a question of law; and evidentiary rulings are

reviewed for abuse of discretion.
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UESTIONS PRESENTED

Whether the Workers' Compensation Court properly denied Westin's motion to withdraw its motion to

determine maximum medical improvement after the evidentiary hearing.

. Whether the Workers' Compensation Court abused its discretion by admitting a recording of Fentress's
consultation with Dr. Aviles.

. Whether Fentress's treatment with Dr. Nelson was compensable despite her not following the ordinary

physician-referral chain.
. Whether the evidence supported an award of temporary total disability benefits.

. Whether Westin proved an independent intervening event that broke the causal connection between the

work injury and Fentress's ongoing condition.
. Whether the Workers' Compensation Court erred in awarding Fentress $2,500 in attorney fees.

. Whether Fentress's purported cross-appeal should be considered despite her failure to separately assign

errors.

OLDINGS

The court declined to consider the merits of Fentress's purported cross-appeal because her brief did not
present a proper cross-appeal with separately assigned errors and the required appellate-brief

components.

. The Workers' Compensation Court did not err in denying Westin's motion to withdraw its motion to

determine maximum medical improvement.

. The Workers' Compensation Court did not abuse its discretion by admitting the recording of Fentress's

consultation with Dr. Aviles.

. Because Westin denied compensability and failed to authorize additional care through the existing
referral chain, Fentress could select her own physician and seek compensation for treatment that was

otherwise compensable.

. The compensation court's finding that Fentress was temporarily totally disabled was supported by the

record and was not clearly wrong.



6. Westin did not establish an independent intervening cause that relieved it of liability for Fentress's

ongoing compensable condition.

7. The compensation court did not err in awarding Fentress $2,500 in attorney fees.

KEY QUOTATIONS

“We have viewed § 48-177 as a voluntary dismissal of a case which “removes the case from the

[compensation] court’s docket.”” (630)

“Given the beneficent purposes of workers’ compensation law, a compensation court can admit evidence in
order to investigate cases in the manner it judges is best calculated to ascertain the substantial rights of the

parties and to carry out justly the spirit of the Nebraska Workers’ Compensation Act.” (633)

“The mere possibility of an independent intervening cause does not relieve an employer from liability for an

employee’s otherwise compensable claim for workers’ compensation and benefits.” (635-636)

FACTUAL BACKGROUND

Fentress suffered compensable work-related hip and mental-health injuries while employed by Westin in October
2014. After hip surgery and continuing pain-management treatment, Westin disputed ongoing disability and
medical treatment, including treatment by Dr. Christopher Nelson after Westin denied authorization for a visit
with a previously authorized physician. The compensation court credited evidence including a functional
capacity evaluation and Dr. Nelson's opinions, rejected a later opinion by Dr. Steven Aviles that Fentress was
malingering, and found that a June 2018 stumble in a park was not proven to be an independent intervening
cause of her ongoing condition.

PROCEDURAL HISTORY

Fentress sustained compensable work-related hip and mental-health injuries in October 2014 and received an
award of temporary partial benefits in 2017. Westin later moved to terminate indemnity benefits and determine
maximum medical improvement. After an evidentiary hearing, the Workers' Compensation Court denied
Westin's attempted withdrawal of the motion, admitted a recording of Fentress's physician consultation, found
maximum medical improvement as to mental-health issues but not the hip injury, awarded medical treatment,
temporary total disability benefits, and $2,500 in attorney fees. The Nebraska Supreme Court affirmed and

declined to reach Fentress's purported cross-appeal.
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