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SUMMARY

The Appellate Division, First Department affirmed an order granting partial summary judgment
requiring Southwest Marine and General Insurance Company to defend Arsenal Scaffold Inc. as an
additional insured on a primary and noncontributory basis and reimburse defense costs. The court held
that the insurer had actual knowledge of facts establishing a reasonable possibility of coverage, despite
its named insured not being a defendant in the underlying action.
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QUESTIONS PRESENTED

1. Whether the insurer had a duty to defend Arsenal Scaffold Inc. as an additional insured in the underlying
construction-injury action.

2. Whether the insurer could disregard facts known to it that created a reasonable possibility of coverage
merely because its named insured was not a defendant in the underlying action.

3. Whether plaintiff was entitled to reimbursement of defense costs and a declaration that the defense
obligation was primary and noncontributory.

HOLDINGS

1. The insurer had a duty to defend Arsenal because it had actual knowledge of facts establishing a
reasonable possibility of coverage.

2. Plaintiff was entitled to partial summary judgment declaring that defendant must defend Arsenal on a
primary and noncontributory basis and reimburse plaintiff for all costs incurred in defending Arsenal.

KEY QUOTATIONS

“The record amply supports the court's conclusion that defendant "has actual knowledge of facts establishing
a reasonable possibility of coverage," thereby requiring it to provide a defense” ([*1])

“While defendant's named insured is not a defendant in the underlying action, defendant cannot simply ignore
the facts known to it that create a reasonable possibility of coverage” ([*1])

FACTUAL BACKGROUND

The underlying plaintiffs alleged that they were seriously injured after falling from an elevated height at a
construction site while working on a scaffold. Defendant's named insured, JGR Services Inc., contracted with
Arsenal Scaffold Inc. to perform work at the site and was the only identified party performing work there on
Arsenal's behalf. A third-party complaint also alleged that JGR's negligence caused the underlying plaintiffs'
injuries.

PROCEDURAL HISTORY

Plaintiff commenced a declaratory insurance action concerning defendant's duty to defend Arsenal Scaffold Inc.
in an underlying construction-injury action. Supreme Court, New York County, granted plaintiff partial summary
judgment and denied defendant's cross-motion. The Appellate Division, First Department, unanimously affirmed
without costs.
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OPINION

PER CURIAM.
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