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SUMMARY

The United States District Court for the Northern District of California granted defendants’ motion to
dismiss Ronald Cupp’s claims arising from alleged debt-collection calls. The court dismissed the Fair
Debt Collection Practices Act and Rosenthal Act claims with prejudice as untimely and dismissed the
Telephone Consumer Protection Act claim with leave to amend because the complaint did not
adequately allege use of an automatic telephone dialing system. The court permitted amendment by
May 1, 2025.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved to dismiss the complaint under Federal Rule of
Civil Procedure 12(b)(6), arguing that the FDCPA and Rosenthal Act
claims were time-barred and that the TCPA claim failed to state a
claim.

STANDARD OF REVIEW On a motion to dismiss, the court accepts well-pleaded allegations as
true and determines whether the complaint states a plausible claim for
relief. Mere conclusory allegations and threadbare recitals of elements
are insufficient.

PRECEDENTIAL VALUE unpublished district court order; precedential status unknown
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QUESTIONS PRESENTED

1. Whether Cupp's FDCPA and Rosenthal Act claims were barred by their one-year statutes of limitations.

2. Whether Cupp adequately pleaded that defendants used an automatic telephone dialing system in
violation of the TCPA.

3. Whether Cupp should receive leave to amend his TCPA claim.

HOLDINGS

1. The FDCPA and Rosenthal Act claims were barred by their one-year statutes of limitations because the
alleged collection calls occurred between May and December 2022, while Cupp filed suit in October
2024.

2. Cupp failed to state a TCPA claim because he alleged only conclusorily that defendants used an
automatic telephone dialing system and pleaded facts suggesting that live operators specifically targeted
him.

3. The TCPA claim was dismissed without prejudice, with leave to amend solely to add allegations
concerning whether defendants used an ATDS and whether Cupp consented to the communications.

KEY QUOTATIONS

“To survive a motion to dismiss, a plaintiff needs to “proffer factual allegations that support a reasonable
inference that an ATDS was used.”” (at 2)

“Without additional factual support, the Court must conclude that Cupp has not adequately pleaded an ATDS
was used.” (at 2)

“Because Cupp’s FDCPA and Rosenthal Act claims are barred by the statute of limitations, those claims are
DISMISSED WITH PREJUDICE.” (at 3)

FACTUAL BACKGROUND

Between May and December 2022, BDO and ABC-Amega allegedly contacted Ronald Cupp by email and
telephone seeking payment of $6,720 owed by nonparty AGC Enterprises, Inc. Cupp alleged that he received 13
calls, disputed the debt, and suffered anxiety, headaches, loss of sleep, and humiliation. His complaint asserted
claims under the TCPA, FDCPA, and California's Rosenthal Act.

PROCEDURAL HISTORY

Cupp filed the action in the Northern District of California on October 23, 2024. BDO moved to dismiss, ABC-
Amega joined the motion, and Cupp opposed it. The court granted the motion, dismissing the FDCPA and
Rosenthal Act claims with prejudice and dismissing the TCPA claim without prejudice with limited leave to
amend.
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