UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF

KENTUCKY

Toni Clem v. Ovare Group, Inc.

Clem v. Ovare Group, Inc., Civil Action No. 3:25-CV-00614-GNS (W.D. Ky. Mar. 16, 2026) - No. 3:25-CV-

00614-GNS - Decided March 16, 2026

SUMMARY

The United States District Court for the Western District of Kentucky considered Ovare Group, Inc.'s

motion to dismiss Toni Clem's claims concerning unpaid stock appreciation rights under a long-term

incentive plan. The court declined to determine at the pleading stage whether the plan was an ERISA

top-hat plan or a bonus plan, but dismissed Clem's unjust enrichment claim without prejudice because

she did not oppose dismissal of that claim.
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Defendant moved to dismiss the complaint under Federal Rule of Civil
Procedure 12(b)(6), arguing that the state-law claims were preempted
by ERISA, that the ERISA claim was barred for failure to exhaust
administrative remedies, and that Plaintiff's unjust-enrichment claim

should be dismissed.

On a Rule 12(b)(6) motion, the court presumed factual allegations
true, drew reasonable inferences in favor of the nonmoving party,
disregarded bare legal conclusions, and determined whether the

complaint stated a facially plausible claim for relief.
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QUESTIONS PRESENTED

1. Whether the long-term incentive plan was sufficiently established on the pleadings to determine that it
was an ERISA top-hat plan and that Clem's state-law claims were preempted.

2. Whether Clem's ERISA claim should be dismissed for failure to exhaust administrative remedies before

the plan's ERISA status had been determined.

3. Whether Clem's unjust-enrichment claim should be dismissed because she failed to respond to Ovare's

dismissal argument.

HOLDINGS

1. The court declined to determine at the motion-to-dismiss stage whether the long-term incentive plan was
an ERISA top-hat plan rather than a bonus plan because the relevant facts and plan characteristics had

not been sufficiently developed. Ovare's preemption-based dismissal argument was therefore denied.

2. The court declined to dismiss Clem's ERISA claim for failure to exhaust administrative remedies
because exhaustion could not be assessed until it was determined that the plan was subject to ERISA and
required exhaustion.

3. The unjust-enrichment claim was dismissed without prejudice because Clem did not respond to Ovare's
argument seeking dismissal of that claim, thereby conceding the argument.
KEY QUOTATIONS

“To survive dismissal for failure to state a claim under Fed. R. Civ. P. 12(b)(6), “a complaint must contain

sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face.”” (Section III)

“Accordingly, “the Court finds that it is not appropriate to make a determination of the nature of the [LTIP]
before the facts are developed and properly before the Court for consideration.”” (Section IV.A)

FACTUAL BACKGROUND

Clem held several senior positions at Ovare and entered into a long-term incentive plan in 2009 that granted her
stock appreciation rights. She exercised some rights and received payment before resigning in 2021, but the
remaining rights were deemed exercised after her resignation and remained unpaid. Clem alleged that Ovare
improperly claimed it had not made sufficient earnings to fund the remaining payments and asserted contract,
declaratory, unjust-enrichment, and ERISA claims.

PROCEDURAL HISTORY

Clem filed suit seeking executive compensation allegedly due under a long-term incentive plan and asserted
breach-of-contract, declaratory-judgment, unjust-enrichment, and ERISA claims. Ovare moved to dismiss. The



district court granted the motion in part as to unjust enrichment, dismissed that claim without prejudice, and
denied the motion in all other respects because the record did not permit resolution of the plan's ERISA status or

exhaustion issues at the pleading stage.
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