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SUMMARY

The Supreme Court of Alabama considered the priority of mortgage interests after an insurer paid a

first mortgagee under a standard mortgage clause and received an assignment of part of that mortgage

interest. The court held that the Kirklands' assigned interest in the remaining portion of the first

mortgage retained priority over the insurer's assigned interest, but that the insurer's assigned first-

mortgage interest retained priority over the Kirklands' second mortgage. The judgment was affirmed in

part, reversed in part, and rendered in favor of the insurer on the second-mortgage issue.
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Appeal from a summary judgment declaring that the Kirklands'
mortgage interests had priority over Underwriters' mortgage interest

acquired by assignment under an insurance-policy mortgage clause.

Summary judgment is reviewed de novo under the same standard
applied by the trial court. Because the material facts were essentially
undisputed, the court reviewed de novo whether the trial court

misapplied the law to those facts.
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QUESTIONS PRESENTED

1. Whether the Kirklands' interest in the first mortgage, acquired by assignment from Vision Bank, had
priority over Underwriters' interest in the same first mortgage, also acquired by assignment from Vision
Bank.

2. Whether the Kirklands' interest in the second mortgage had priority over Underwriters' assigned interest

in the first mortgage under the insurance policy's nonimpairment clause.

HOLDINGS

1. The Kirklands' interest in the first mortgage had priority over Underwriters' assigned interest because the
insurance policy expressly preserved Vision Bank's right to recover the full amount of its claim, and the

Kirklands acquired Vision Bank's retained interest by assignment.

2. Underwriters' interest in the first mortgage retained priority over the Kirklands' interest in the second

mortgage.

KEY QUOTATIONS

“Pursuant to the plain terms of the mortgage clause, the assignment to Underwriters of part of Vision Bank's
interest in the first mortgage could not impair "[Vision Bank's] right to recover the full amount of [its]
claim."” (at 102)

“Therefore, we hold that Underwriters' interest in the first mortgage retains priority over the Kirklands'
interest in the second mortgage; thus, the trial court erred in granting the Kirklands' motion for a summary

judgment with respect to their rights in the second mortgage.” (at 106)

FACTUAL BACKGROUND

Lunceford and Kelly purchased a restaurant from the Kirklands using a first-priority mortgage from Vision Bank
and a second-priority mortgage held by the Kirklands. An insurance policy covering the restaurant's real and
personal property listed Vision Bank and the Kirklands as first and second mortgagees, respectively, and
contained a standard mortgage clause permitting transfer of a mortgageholder's rights to the insurer after
payment. After a fire apparently caused by Lunceford's wrongful act, Underwriters paid Vision Bank for the
covered real-property loss and received an assignment of part of Vision Bank's first-mortgage interest; Vision
Bank retained an approximately $80,000 balance and later assigned that remaining interest to the Kirklands. The
dispute concerned whether the Kirklands' assigned first-mortgage interest and their second mortgage had priority
over Underwriters' assigned first-mortgage interest.

PROCEDURAL HISTORY



The Kirklands sued Underwriters for a declaratory judgment concerning the priority of competing mortgage
interests. After the fire loss, Underwriters paid Vision Bank and received an assignment of part of Vision Bank's
first-mortgage interest; Vision Bank later assigned its remaining first-mortgage interest to the Kirklands. The
trial court denied Underwriters' summary-judgment motion and granted the Kirklands' motion. Underwriters

appealed.

DISPOSITION

reversed

REMAND INSTRUCTIONS

No remand was ordered as to the decided issues. The judgment was affirmed regarding priority of the Kirklands'
first-mortgage interest and reversed with judgment rendered for Underwriters regarding priority of Underwriters'

first-mortgage interest over the Kirklands' second mortgage.
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