UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Christpher C. Fucci, et al. v. William Bowser, et al.

Fucci - No. 2:20-cv-00004-DBB-DAO - Decided January 23, 2026

SUMMARY

The court denied the Hamrick Defendants’ motion to dismiss under Federal Rule of Civil Procedure

41(b) and motion for judgment on the pleadings under Rule 12(c). The court held that the alleged

delay in discovery did not warrant dismissal for failure to prosecute and that the plaintiffs plausibly

pleaded claims involving unregistered securities, securities fraud, and control-person liability. Because

the federal claims were not dismissed, the court did not address the defendants’ subject-matter

jurisdiction and sanctions arguments.
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Plaintiffs brought federal securities-law and state-law claims arising
from the purchase of tenant-in-common interests in real estate. Certain
defendants moved to dismiss under Federal Rule of Civil Procedure
41(b) for abandonment, failure to prosecute, and violation of the
scheduling order, and moved for judgment on the pleadings under
Rule 12(c).

A Rule 41(b) dismissal is evaluated under the five Ehrenhaus factors:
actual prejudice to the defendant, interference with the judicial
process, culpability of the litigant, prior warning of dismissal, and the
efficacy of lesser sanctions. A Rule 12(c) motion is evaluated under
the same standard as a Rule 12(b)(6) motion; the court accepts well-
pleaded facts as true, draws reasonable inferences for the nonmoving

party, and asks whether the complaint states a facially plausible claim.
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QUESTIONS PRESENTED

1.

Whether plaintiffs' failure to move formally to amend the scheduling order and their delayed discovery

warranted dismissal under Federal Rule of Civil Procedure 41(b).

. Whether plaintiffs plausibly alleged that their tenant-in-common interests were investment-contract

securities under federal securities laws.

. Whether the defendants established at the pleading stage that the securities offerings qualified for the

private-offering or Regulation D registration exemptions.

. Whether the defendants could plausibly qualify as statutory sellers under Section 12(a)(1) of the

Securities Act.

. Whether the defendants' arguments warranted dismissal of plaintiffs' Rule 10b-5 securities-fraud claims.
. Whether dismissal of the control-person-liability claims was warranted.

. Whether the court needed to address subject-matter jurisdiction and sanctions arguments after denying

dismissal of the federal claims.

HOLDINGS

1.

Dismissal was not warranted because the defendants agreed to delay discovery, failed to show
substantial prejudice or significant interference with the judicial process, and the plaintiffs' failure to

amend the scheduling order was not shown to be willful or in bad faith.

. A motion for judgment on the pleadings is evaluated under the Rule 12(b)(6) standard, with well-

pleaded facts accepted as true and reasonable inferences drawn for the nonmoving party.

. The court could not conclude at the pleading stage that plaintiffs' tenant-in-common interests were not

securities because plaintiffs plausibly alleged passive investment contracts in which profits were

expected from Noah's development and management efforts.

. The defendants failed to establish at the pleading stage that either the private-offering exemption or the

Regulation D exemption applied.

. Plaintiffs plausibly alleged that the Hamrick Defendants were statutory sellers because they solicited the

purchases and received substantial commissions, even if they did not directly transfer title.

. The Rule 10b-5 claims were not dismissed because the defendants addressed only subsection (b) and did

not challenge the claims under subsections (a) and (c); the court would not make arguments for the

moving parties.



7. The control-person-liability claims were not dismissed because plaintiffs plausibly alleged a primary
securities-law violation and control over the primary violators, and the court rejected the defendants'
challenge to the underlying claims.

KEY QUOTATIONS

“The sanction of dismissal with prejudice for failure to prosecute is a ‘severe sanction,’ a measure of last

resort.” (7)

“At this stage, the court cannot conclude as a matter of law that Plaintiffs’ TIC interests are not securities
under federal law.” (12)

“The court will not make the Hamrick Defendants arguments for them.” (15)

FACTUAL BACKGROUND

Plaintiffs purchased tenant-in-common interests in four proposed event-venue properties through Rockwell Debt
Free Properties and Noah Corporation's Construction TIC program. Plaintiffs allege that escrowed funds were
rapidly transferred to Rockwell and Noah, which used the money for prior-investor returns and personal
expenses rather than constructing the venues. The Hamrick Defendants allegedly referred plaintiffs to the
investments, distributed misleading marketing materials, made favorable representations about Noah, and
received more than $5 million in commissions.

PROCEDURAL HISTORY

Plaintiffs filed the action in January 2020 and filed the operative amended complaint on August 17, 2021. The
parties deferred discovery while related defendants litigated arbitration and stay issues. After the Tenth Circuit
returned jurisdiction in October 2025, plaintiffs filed a status report, and the Hamrick Defendants moved to

dismiss and for judgment on the pleadings. The district court denied the motion in its entirety.

DISPOSITION

denied
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