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SUMMARY

The U.S. Court of Appeals for the Third Circuit affirms the dismissal with prejudice of claims brought

by Defense Distributed and the Second Amendment Foundation challenging New Jersey restrictions

on distributing computer files used to manufacture firearms with 3D printers. The court holds that the

plaintiffs lacked standing to assert their Second Amendment claim and rejects their arguments for

retransfer of the case and for vagueness under the Due Process Clause. The court also concludes that

the complaint did not plead sufficient facts to determine whether the distributed code was protected

expressive activity under the First Amendment.
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affirmed

Appeal from the District of New Jersey's dismissal with prejudice of
claims challenging New Jersey's regulation of the distribution of
digital files used to manufacture firearms with 3D printers, and from
denial of appellants' motion to retransfer the action to the Western

District of Texas.

Dismissals for lack of standing and failure to state a claim were
reviewed de novo, accepting well-pleaded allegations as true and

drawing reasonable inferences for appellants. Denial of transfer under
28 U.S.C. § 1404(a) was reviewed for abuse of discretion.
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UESTIONS PRESENTED

Whether the District Court was required by the law-of-the-case doctrine, comity, or 28 U.S.C. § 1404(a)

to retransfer the consolidated action to the Western District of Texas.

. Whether appellants had Article III standing to challenge the New Jersey statute under the Second

Amendment.

. Whether the New Jersey statute was unconstitutionally vague under the Due Process Clause of the

Fourteenth Amendment.

. Whether the complaint plausibly alleged that the computer files appellants sought to distribute were

covered by the First Amendment.

OLDINGS

The law-of-the-case doctrine did not require retransfer because the Fifth Circuit's decision in the
separate Texas action was not issued in the same case and did not govern the proceedings in the District

of New Jersey.

. Comity did not require the District Court to retransfer the case because comity is a discretionary

principle of practice, not a rule of law, and the Texas court's request was nonbinding.

. Section 1404(a) did not require retransfer because appellants failed to show that the balance of public
and private interests favored Texas, and the District Court did not abuse its broad discretion in denying

transfer.

. Appellants lacked Article IIT standing because they did not allege that Defense Distributed, the Second
Amendment Foundation, or any member attempted to 3D-print a firearm and was prevented from doing

so by the New Jersey statute.

. The New Jersey statute was not unconstitutionally vague because it provided fair notice and did not

authorize or encourage arbitrary enforcement.

. Computer code can be covered by the First Amendment, but coverage cannot be assumed merely
because code is language-based or capable of communicating information. Purely functional code with

no expressive purpose, use, or intent is outside the First Amendment's coverage.

. Appellants failed to state a First Amendment claim because the complaint did not identify which files

were regulated by the statute or plead facts sufficient to assess whether the code was expressive and



covered by the First Amendment.

KEY QUOTATIONS

“To invoke the protections of the First Amendment, the proponent must show that the particular use of the
code burdened by a regulation involves the expression or communication of ideas in a way that implicates the

First Amendment. Purely functional code with no expressive purpose, use, or intent is simply not covered by
the First Amendment.” (25-30)

“Drawing on these cases and discussion, we hold that the determination of whether code enjoys First

Amendment protection requires a fact-based and context-specific analysis.” (33-34)

“Appellants declined to do so, and the District Court therefore correctly dismissed their complaint with
prejudice.” (38)

FACTUAL BACKGROUND

Defense Distributed develops and distributes digital firearms information, including CAD, CAM, and other
computer files that can be used with 3D printers to manufacture firearms and firearm components. After the New
Jersey Attorney General threatened legal action in 2018, New Jersey enacted a statute criminalizing distribution
to unlicensed New Jersey residents of digital instructions or code that may be used to program a 3D printer to
manufacture firearms or components. Defense Distributed later resumed distribution through encrypted
transmissions but excluded certain New Jersey residents. Appellants alleged that the statute violated the First and

Second Amendments and the Due Process Clause.
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Appellants initially sued in the Western District of Texas, and the claims against the New Jersey Attorney
General were later severed and transferred to the District of New Jersey, where they were consolidated with a
related action. The District of New Jersey denied repeated motions to retransfer the case to Texas and dismissed
the First Amendment, Second Amendment, and Due Process claims under Rule 12. Appellants declined leave to
amend, and the Third Circuit affirmed.
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