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SUMMARY

The Ohio Tenth District Court of Appeals reviewed a default-judgment ruling in a mortgage
foreclosure action. The court held that the trial court should consider whether an amendment to Ohio
Revised Code 5301.07 cured a defect in the mortgage acknowledgment, while noting potential
retroactivity issues involving the decedent's heirs and other beneficiaries. It affirmed the default
judgment on the promissory-note claim, reversed the denial of default judgment on the foreclosure
claim, and remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by denying default judgment on the mortgage foreclosure
claim based on a defective acknowledgment clause.

2. Whether the amended version of R.C. 5301.07(C), which provides that certain defects in recorded real-
property instruments are cured after four years, should be considered in determining whether the
mortgage acknowledgment defect was cured.

3. Whether the appellate court should decide in the first instance whether the amended statute applies
retroactively in light of R.C. 5301.07(G) and potential vested rights of the decedent's heirs or
beneficiaries.

HOLDINGS

1. Because it was unclear whether the trial court had considered the recently amended R.C. 5301.07(C), the
appellate court declined to resolve the statute's effect in the first instance and remanded for the trial court
to consider that issue.

2. The judgment was affirmed insofar as it granted default judgment on the promissory-note claim and
reversed insofar as it denied default judgment on the mortgage-foreclosure claim.

3. A party may seek default judgment under Civ.R. 55(A) when the opposing party fails to plead or
otherwise defend, and the trial court's grant or denial of default judgment is reviewed for abuse of
discretion.

KEY QUOTATIONS

“Under Civ.R. 55(A), when a party against whom a judgment is sought fails to plead or otherwise defend as
provided in the rules, the opposing party may apply to the court for a default judgment in its favor.” (¶ 5)

“As it is unclear whether the trial court considered the effect of the recent amendment to R.C. 5301.07(C) on
its conclusion that the Mortgage was not a valid first lien on the property due to the defective
acknowledgment clause, we decline to do so in the first instance here. Rather, we find it appropriate to
remand to the trial court for consideration of that issue.” (¶ 9)

FACTUAL BACKGROUND

Whittington executed a promissory note and mortgage in 2007 for property in Columbus, Ohio. The mortgage
was recorded on July 2, 2007, and the complaint alleged that the note and mortgage were in default; Whittington
was deceased and potential estate representatives and heirs were unknown. The mortgage acknowledgment
clause contained a blank instead of the mortgagor's name and referred to the person as “Mortgagor” rather than
“Borrower.”

PROCEDURAL HISTORY



Wells Fargo filed a complaint in the Franklin County Court of Common Pleas alleging default on a promissory
note and mortgage and seeking foreclosure. After defendants failed to answer or otherwise defend, Wells Fargo
moved for default judgment. The trial court granted default judgment on the note but denied default judgment on
the foreclosure claim, concluding that the mortgage acknowledgment clause was defective and that the mortgage
was not a valid lien. The appellate court affirmed the judgment on the note, reversed the denial of default
judgment on the foreclosure claim, and remanded for consideration of the amended version of R.C. 5301.07(C)
and related retroactivity issues.

DISPOSITION
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REMAND INSTRUCTIONS

The Franklin County Court of Common Pleas was instructed to consider the effect of the amended R.C.
5301.07(C) on whether the defective mortgage acknowledgment was cured, including any applicable
retroactivity limitations under R.C. 5301.07(G), and to conduct further proceedings consistent with law and the
appellate decision.
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