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SUMMARY

The Maine Supreme Judicial Court affirmed a judgment upholding the Town of Casco Zoning Board

of Appeals’ denial of the Tomasinos’ shoreland zoning permit to remove three trees from abutting

property. The Court held that the Tomasinos failed to establish sufficient right, title, or interest to

remove the trees because the scope of their deeded easement was disputed and had not been

determined by a court with jurisdiction over private property rights. The Court concluded that a

municipal zoning proceeding was not the proper forum for resolving the easement dispute.
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The Tomasinos appealed under Maine Rule of Civil Procedure 80B
from a Superior Court judgment affirming the Casco Zoning Board of

Appeals' denial of their shoreland zoning permit application.

Because the Superior Court acted in an intermediate appellate
capacity, the Supreme Judicial Court directly reviewed the operative
decision of the municipal board. The Board's decision was reviewed
for errors of law, findings unsupported by substantial evidence, or
abuse of discretion; the Board's interpretation of municipal ordinances
was reviewed de novo. The Tomasinos bore the burden of showing

that the evidence compelled a contrary conclusion.
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QUESTIONS PRESENTED

1. Whether the Tomasinos demonstrated sufficient right, title, or interest under the Casco ordinance to

apply for a shoreland zoning permit to remove trees from property subject to their claimed easement.

2. Whether the Zoning Board of Appeals properly declined to resolve the underlying private dispute over

the scope of the easement.

3. Whether the Superior Court's errors in making its own factual findings and reviewing an exhibit not

presented to the Board required reversal.

HOLDINGS

1. An applicant must demonstrate not merely some interest in the property, but a right, title, or interest that
permits the particular use for which the permit is sought. In the face of a private dispute, an easement
whose parameters have not been factually determined by a court with jurisdiction to construe it does not

satisfy the ordinance's right, title, or interest requirement for a permit to remove trees.

2. A municipal zoning board is not the proper forum to determine private property rights, including the
scope of an easement, and its authority is limited to the powers conferred by statute, charter, and

ordinance.

3. The Superior Court's apparent error in making its own factual findings from an exhibit not submitted to

the Board was harmless because the Supreme Judicial Court directly reviewed the Board's decision.

KEY QUOTATIONS

“We therefore review the Board’s decisions for errors of law, findings not supported by substantial evidence in
the record, or an abuse of discretion, and we review the Board’s interpretation of municipal ordinances de

novo as a matter of law.” (9 5)

“Unlike title owners, easement owners are subject to a second layer of necessary authority—what the

easement itself allows—in addition to what the applicable ordinances and statutes allow.” (] 15)

“Whatever minimum “right, title or interest” is required by ordinance, Casco, Me., Code, § 215-9.36(C)(2),
we conclude that, in the face of a dispute between private property owners, that requirement is not met by an

easement whose parameters have not been factually determined by a court with jurisdiction to do so.” (9 15)

FACTUAL BACKGROUND

Mark and Valerie Tomasino owned property on Sebago Lake in Casco, abutting property owned by the Lake
Shore Realty Trust. Reciprocal deeds granted each owner a six-foot right of way over a portion of the other's
land, but the record did not establish whether the Tomasinos' easement included the right to remove trees. After

obtaining a building permit for a new home, the Tomasinos sought a shoreland permit to remove three trees from



Trust property to establish a gravel road required for their new home's certificate of occupancy. Two trees were
located partly outside the easement, and the parties disputed whether the easement authorized removal of the
third.

PROCEDURAL HISTORY

The Town's Code Enforcement Officer initially granted the Tomasinos a permit to remove three trees from
property owned by the Lake Shore Realty Trust. On the Trust's appeal, the Zoning Board of Appeals vacated the
permit. After the Superior Court remanded for additional findings, the Board concluded that the Tomasinos had
not shown sufficient right, title, or interest to remove the trees because two were wholly or partly outside the
easement and the easement's scope regarding tree removal was unclear. The Superior Court affirmed, and the

Supreme Judicial Court affirmed the judgment while directly reviewing the Board's operative decision.
DISPOSITION

affirmed
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