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SUMMARY

The Supreme Court of Georgia reviewed interlocutory appeals concerning a stay of dispossessory
proceedings and summary judgment rulings arising from the foreclosure and transfer of a homeless
shelter property. The court dismissed the appeal concerning the dispossessory action as moot and
affirmed in part and reversed in part the summary judgment order. It held, among other things, that
factual disputes supported civil conspiracy and tortious-interference claims, but that the claim
involving charitable donations could not proceed because the evidence did not show diversion of the

donation to the defendants.
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PROCEDURAL POSTURE The Georgia Supreme Court granted interlocutory applications
concerning a trial-court order lifting a stay and allowing Premium
Funding Solutions to file a dispossessory action, and a summary-
judgment order adopted from a special master's ruling. The court
dismissed the appeal concerning the dispossessory action as moot and

affirmed in part and reversed in part the summary-judgment rulings.

STANDARD OF REVIEW Summary judgment is reviewed de novo to determine whether a
genuine issue of material fact exists and whether the undisputed facts,
viewed in the light most favorable to the nonmoving party, warrant
judgment as a matter of law. Subject-matter jurisdiction is reviewed

independently by the court.



PRECEDENTIAL VALUE Published Georgia Supreme Court opinion; binding precedent in

Georgia.

PARTIES Metro Atlanta Task Force for the Homeless, Inc., Central Atlanta
Progress, Premium Funding Solutions, LL.C, Emanuel Fialkow v.
Ichthus Community Trust, Metro Atlanta Task Force for the Homeless,
Inc., Central Atlanta Progress, Premium Funding Solutions, LLC,

Emanuel Fialkow

TOPICS
interlocutory appeal =~ mootness ~ summary judgment  wrongful foreclosure

intentional interference with contract

PRACTICE AREAS

Appellate procedure  Civil procedure  Real estate litigation =~ Torts =~ Commercial litigation

QUESTIONS PRESENTED
1. Whether the appeal from the order permitting PFS to file a dispossessory action was moot.

2. Whether the Task Force could maintain a tortious-interference claim based on the loss of a charitable

donation.
3. Whether genuine issues of material fact precluded summary judgment on the civil-conspiracy claim.

4. Whether genuine issues of material fact precluded summary judgment on the Task Force's tortious-

interference claims involving its lenders and public funding.
5. Whether the Task Force had standing to maintain its quiet-title claim after foreclosure.

6. Whether the alleged tortious interference created an exception to the usual tender requirement for a

wrongful-foreclosure action.

7. Whether genuine issues of material fact precluded summary judgment on the wrongful-foreclosure

claim.

8. Whether summary judgment was proper on the claim for attorney fees and litigation expenses based on
bad faith.

9. Whether the Task Force could pursue Georgia RICO predicate acts that were not pleaded or could not be
supported by the evidence.

HOLDINGS

1. The appeal concerning the order allowing PFS to file a dispossessory action was moot because the Task
Force had obtained a remedy at law through the trial court's plea in abatement, which was upheld by the

Court of Appeals.



2. Summary judgment was properly denied on the civil-conspiracy claim because evidence permitted a jury
to find that defendants acted pursuant to a common design to commit tortious acts against the Task

Force.

3. The Task Force's claim concerning discontinued charitable donations could not survive summary
judgment because it produced no evidence that defendants diverted a donation intended for the Task

Force to themselves.

4. Summary judgment was properly denied on the claims that defendants tortiously interfered with the Task

Force's relationships with ICE and Mercy.

5. Summary judgment was properly denied on the Task Force's claim that defendants interfered with its
ability to obtain public grant funding because factual disputes existed concerning whether defendants

improperly influenced city officials and acted with private malice.

6. The Task Force could not maintain its quiet-title claim because foreclosure had divested it of all title,

leaving only an expectancy that it might regain title if it prevailed on its wrongful-foreclosure claim.

7. The Task Force was not required to tender the amount owed before pursuing its wrongful-foreclosure
claim because the alleged tortious interference could have prevented it from obtaining the funds

necessary to tender.

8. Summary judgment was properly denied on the wrongful-foreclosure claim because material factual
disputes existed concerning the property's value, the adequacy of the foreclosure price, alleged tortious

conduct, breach of duty, causation, and damages.

9. Summary judgment for defendants on the Georgia RICO claim was proper because the Task Force failed
to establish the pleaded predicate acts and could not raise an unpleaded wire-fraud theory for the first

time in opposition to summary judgment.

KEY QUOTATIONS

“A prior action may bar a subsequent action under the doctrine of res judicata if the prior action resulted in
an adjudication by a court of competent jurisdiction and the two actions have an identity of parties and

subject matter.” (at 225)

“A conspiracy upon which a civil action for damages may be founded is a combination between two or more
persons either to do some act which is a tort, or else to do some lawful act by methods which constitute a
tort.” (at 226)

“To state a claim for quiet title relief, a plaintiff must allege more than a right to acquire title; it must allege

that it presently holds current title or current prescriptive title.” (at 238)

“Equity believes in good conscience, honesty, and morality. It will not sanction oppression or extortion

demanded by a party because of his own illegal act.” (at 239)

FACTUAL BACKGROUND

The Task Force operated a homeless shelter on Atlanta property that secured loans from ICE and Mercy. After

the Task Force defaulted and a forbearance period expired, Ichthus purchased the notes, foreclosed, and bought



the property at the foreclosure sale; Ichthus later transferred the property interest to PFS. The Task Force alleged
that defendants conspired to deprive it of the property by interfering with its lender relationships, charitable
donations, public funding, and foreclosure-related rights. Evidence showed communications portraying the Task
Force negatively, efforts to influence lenders and public officials, and a substantial disparity between the

foreclosure price and alleged property value.
PROCEDURAL HISTORY

The Task Force operated a homeless shelter on property securing loans originally held by ICE and Mercy. After
the Task Force defaulted, Ichthus purchased the notes, foreclosed, and acquired the property; Ichthus later
transferred its interest to PFS. The Task Force asserted wrongful foreclosure, quiet title, civil conspiracy, tortious
interference, defamation-related claims, bad faith, punitive damages, and Georgia RICO claims. A special master
found jury issues on several claims, and the superior court adopted that ruling while also allowing PFS to pursue

a dispossessory action. The Supreme Court granted interlocutory review.

DISPOSITION

other

REMAND INSTRUCTIONS

The court dismissed appeal S15A1021 as moot. In the consolidated summary-judgment appeals, it affirmed in

part and reversed in part; the opinion does not state additional remand instructions.
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