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SUMMARY

The Montana Supreme Court affirmed a judgment quieting title in Philip John Milanovich to disputed
property in Silver Bow County, including land formerly used as a railroad right-of-way. The court also
affirmed the determination that Milanovich had acquired prescriptive easements over two roads
crossing the Ernest Lode.

CASE DETAILS

COURT Supreme Court of the State of Montana

WRITING FOR THE COURT Justice Jim Regnier; Jim Regnier; Karla M. Gray; W. William
Leaphart; James C. Nelson; Terry N. Trieweiler

JURISDICTION Montana

DECIDED April 18, 2001

DOCKET No. 00-105

DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from a District Court judgment quieting title to
disputed real property in favor of Milanovich and recognizing his
prescriptive easement over two roads.
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QUESTIONS PRESENTED

1. Whether the District Court erred by quieting title to Lot 4, Section 30, Township 2 North, Range 7 West,
Silver Bow County, in favor of Milanovich.

2. Whether the District Court erred by determining that Milanovich had a prescriptive easement over two
roads crossing the Ernest Lode.

HOLDINGS

1. The District Court properly quieted title to Lot 4, Section 30, in favor of Milanovich because the
Milwaukee Railroad and its predecessors held only a possessory right-of-way and never received a
patent to the land; when railroad operations were abandoned, the property rights reverted to the United
States, and Milanovich succeeded to the original patentee's rights.

2. The District Court properly determined that Milanovich established a prescriptive easement over the two
roads crossing the Ernest Lode.

KEY QUOTATIONS

“At no time did the Milwaukee Railroad, or its predecessors in interest, receive a patent to the land it used as
a right-of-way.” (¶ 15)

“A party claiming an easement by prescription must show open, notorious, exclusive, adverse, continuous and
uninterrupted use of the easement for the full statutory period of five years.” (¶ 19)

FACTUAL BACKGROUND

Milanovich acquired by deed in 1968 several lots in Silver Bow County, surveyed and fenced the property, and
continuously paid taxes on the full acreage. A county assessment change led to a dispute over 10.81 acres
formerly used as a Milwaukee Railroad right-of-way, which had later been quitclaimed to A & K Railroad
Materials and then to Bartoletti. Milanovich also sought recognition of rights to use two roads crossing O'Neill's
Ernest Lode, asserting that he and his predecessors had used the roads openly, continuously, adversely, and
without permission for more than fifty years.

PROCEDURAL HISTORY

Milanovich filed an action to quiet title in Silver Bow County District Court. After separate hearings concerning
the disputed railroad right-of-way property and the roads crossing the Ernest Lode, the District Court entered
findings, conclusions, and a January 17, 2000 Judgment and Decree of Quiet Title in Milanovich's favor.
Bartoletti and O'Neill appealed, and the Montana Supreme Court affirmed.
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OPINION

PER CURIAM.
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6)3/27/2007 4:20:47 PM file:///C|/Documents%20and%20Settings/cu1046/Desktop/opinions/00-
105%20Opinion.htm ¶2 Philip John Milanovich filed an action to quiet title to real property in
Silver Bow County, Montana.

Mike Bartoletti and Dan O'Neill appeared to contest the quiet title action. The District Court
quieted title in favor of Milanovich and also granted his right to a prescriptive easement. Bartoletti
and O'Neill appeal and present the following questions: ¶3 1. Did the District Court err in quieting
title to Lot 4, Section 30, T.2 N., R.7 W., M.P. M., Silver Bow County, Montana, in favor of
Milanovich? ¶4 2.

Did the District Court err in determining that Milanovich had a prescriptive easement over roads
across the Ernest Lode? ¶5We affirm. BACKGROUND ¶6 On November 26, 1968, Philip John
Milanovich acquired title by deed to Lot 1, Section 29, and Lots 3 and 4, Section 30, T.2 N., R.7
W., M.P.M., as shown on C.O.S. #177-A. Milanovich surveyed and fenced the property and filed
the survey with the Clerk and Recorder of Silver Bow County in June 1980.

The survey showed that the Chicago, Milwaukee, St. Paul, and Pacific Railroad (hereinafter
Milwaukee Railroad) had railroad tracks curving through Lot 4. Milanovich continuously paid
taxes on the property since his original date of ownership. ¶7 On October 5, 1989, Milanovich
received a letter from the Butte-Silver Bow County Appraisal Supervisor indicating that his tax
assessment on his property was being reduced from 99.13 acres to 88.32 acres, and the difference
of 10.81 acres was being assessed to A & K Railroad Materials, Inc., as owners of the property.

Milanovich protested the action by the assessor and continued to pay taxes on 99.13 acres.
Milanovich subsequently filed an action to quiet title to the full 99.13 acres. ¶8 Defendant Mike
Bartoletti disputes Milanovich's ownership of the 10.81 acres in Lot 4, Section 30, which formerly
was used by Milwaukee Railroad as a right-of-way. Milwaukee Railroad, through its trustee in
bankruptcy, deeded its interest in the property to A & K Railroad Materials, Inc., by quitclaim
deed, and Bartoletti subsequently purchased the property by quitclaim deed from A & K Railroad
Materials, Inc. ¶9 Defendant Dan O'Neill also disputes Milanovich's ownership.
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mining claim known as the Ernest Lode which is located entirely within the boundaries of
Milanovich's property as shown on C.O.S. #177-A. O'Neill and Milanovich have had a long
standing dispute regarding Milanovich's right to use roads that cross the Ernest Lode.

Milanovich sought a prescriptive easement across two roads in the Ernest Lode which proceed off
of the existing road as shown on C.O.S. #177-A, one leading east to Lot 1, Section 29, and one
leading west to Lot 3, Section 30. ¶10 The District Court conducted a hearing addressing the



issues between Milanovich and Bartoletti on July 17, 1998, and heard the issues between
Milanovich and O'Neill on November 20, 1998.

On December 8, 1999, the Court filed its findings of fact and conclusions of law. The District
Court entered its Judgment and Decree of Quiet Title on January 17, 2000, quieting title to Lot 1,
Section 29, Lot 3, Section 30, and Lot 4, Section 30 as described on C.O.S. #177-A in favor of
Milanovich and sustaining Milanovich's prescriptive easement across Ernest Load on the road
leading to Lot 1, Section 29, and the road leading to Lot 3, Section 30.

Bartoletti and O'Neill appeal. STANDARD OF REVIEW ¶11 An action to quiet title is a
proceeding in equity. In equity cases, we apply the standard of review set forth in § 3-2-204(5),
MCA, which requires this Court to determine all of the issues in the case and to do complete
justice. Montana Earth Resources Ltd. Partnership v. North Blaine Estates, Inc., 1998 MT 254, ¶
17, 291 Mont.

216, ¶ 17, 967 P.2d 376, ¶ 17. ISSUE ONE ¶12 Did the District Court err in quieting title to Lot 4,
Section 30, T.2 N., R.7 W., M.P. M., Silver Bow County, Montana, in favor of Milanovich? ¶13
Milanovich contends that he and his predecessors in interest enjoyed possession and ownership of
Lot 4, Section 30, from the time of the original patent to Joseph A. Gearing on March 14, 1917,
subject only to a right-of-way of the Milwaukee Railroad granted pursuant to 43 U.S.C. § 934.

Milanovich further contends that the Milwaukee Railroad abandoned its right-of-way across Lot 4,
Section 30, prior to October 1983. ¶14 Bartoletti argues that the interest in that section of land was
legally conveyed to him via quitclaim deed by A & K Railroad Materials, Inc. He argues that A &
K Railroad file:///C|/Documents%20and%20Settings/cu1046/Desktop/opinions/00-
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Materials, Inc., purchased its interest from Milwaukee Railroad which acquired title through a
good faith purchase from an original mining claimant. ¶15 The District Court concluded that
Milanovich has full legal ownership of the disputed property.

We agree. At no time did the Milwaukee Railroad, or its predecessors in interest, receive a patent
to the land it used as a right-of-way. The Milwaukee Railroad had a right- of-way that was a mere
possessory interest for as long as it operated the railroad. See 43 U. S.C. §§ 934-938 (1875
Railroad Right of Way Act). When it abandoned operations, the full right to the property reverted
back to the United States.

Thus, Milanovich holds full title to the property because he succeeded to the rights of the original
patentee. ¶16 We conclude that the District Court did not err in quieting title to Lot 4, Section 30,
T.2 N., R.7 W., M.P.M., Silver Bow County, Montana, in favor of Milanovich. ISSUE TWO ¶17
Did the District Court err in determining that Milanovich had a prescriptive easement over roads



across the Ernest Lode? ¶18 Milanovich contends that he and his predecessors have used two
roads through the Ernest Lode openly, visibly, notoriously, continuously, adversely, and
exclusively under a claim of right, and without permission from anyone, for a period of more than
50 years.

O'Neill contends that Milanovich has not utilized the roads and does not have the right to utilize
the roads that cross through his property. The District Court concluded that Milanovich had a right
to use the existing roads and that his continued use ripened into a prescriptive easement for the
required statutory period.

We agree. ¶19 A party claiming an easement by prescription must show open, notorious, exclusive,
adverse, continuous and uninterrupted use of the easement for the full statutory period of five
years. See § 70-19-404, MCA; see also Unruh v. Tash (1995), 271 Mont. 246, 250, 896 P.2d 433,
435. Even though conflicting evidence was presented as to the validity of the prescriptive
easement, testimony by Milanovich with the presentation of aerial photographs was substantial
evidence for the District Court to properly conclude that the requirements for the creation of a
prescriptive easement had been fulfilled.

See Hagfeldt v. Mahaffey (1978), 176 Mont. 16, 22, 575 P.2d 915, 919. We conclude that the
District Court did not err in determining that Milanovich had proven the existence of a prescriptive
easement to the two roads through the Ernest Lode.
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