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SUMMARY

In this concurring opinion, Justice McCaffery agrees that stare decisis and legislative acquiescence

constrain the Pennsylvania Supreme Court from overruling Fonner v. Shandon, Inc. The opinion

reiterates concern that the statutory employer doctrine and the five-part McDonald test provide

negligent general contractors with immunity, and urges the General Assembly to require an employer

seeking that immunity to have actually paid the injured worker’s workers’ compensation benefits.
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QUESTIONS PRESENTED

1. Whether there was a special justification, beyond disagreement with precedent, for overruling Fonner v.
Shandon, Inc.

2. Whether the continued application of the five-part McDonald statutory-employer test appropriately
permits a general contractor to claim civil-liability immunity when the subcontractor paid the injured

employee's workers' compensation benefits.
HOLDINGS
1. Justice McCaffery agreed with the Majority that Yoder had not advanced a special justification, beyond
the belief that Fonner was wrongly decided, warranting overruling Fonner.
KEY QUOTATIONS

“Based upon the principles of stare decisis and legislative acquiescence, I am constrained to agree with the
Majority that Yoder has not advanced a “special justification — over and above the belief that the precedent
was wrongly decided —” for us to overrule Fonner v. Shandon, Inc., 724 A.2d 903 (Pa. 1999).” (at 1)

“Therefore, I respectfully concur.” (at 3)

FACTUAL BACKGROUND

Yoder was an injured employee of a subcontractor who received workers' compensation benefits from his
immediate employer. He alleged negligence by the general contractor, which invoked the statutory employer
doctrine and its associated civil-liability immunity. The concurrence focused on the circumstance that the

subcontractor, rather than the alleged negligent general contractor, paid the workers' compensation benefits.

PROCEDURAL HISTORY

The Philadelphia County Court of Common Pleas entered a judgment in the matter. The Superior Court, at No.
1605 EDA 2021, entered a published order on January 31, 2023, vacating and remanding that judgment. Jason
Yoder appealed to the Supreme Court of Pennsylvania. This document is Justice McCaffery's concurring

opinion.
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