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SUMMARY

The Washington Supreme Court considered whether retroactive application of a legislative amendment
narrowing a business and occupation tax exemption violated due process, collateral estoppel, or
separation of powers principles. The court held that the amendment's retroactive application was
rationally related to legitimate legislative purposes and did not violate due process. It further held that
collateral estoppel did not apply to tax periods not adjudicated in the prior case and affirmed in part
and reversed in part.
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QUESTIONS PRESENTED

1. Whether retroactive application of the 2010 amendment narrowing the B&O tax direct seller's
exemption violated the Due Process Clause of the Fourteenth Amendment.

2. Whether collateral estoppel based on Dot Foods I barred application of the amendment to the May 2006
through December 2007 tax periods.

3. Whether retroactive application of the amendment violated separation of powers principles by rejecting
or curtailing the judicial interpretation in Dot Foods I.

HOLDINGS

1. Retroactive application of the 2010 amendment to the May 2006 through December 2007 tax periods did
not violate due process because it served legitimate legislative purposes and was rationally related to
those purposes.

2. Collateral estoppel did not apply because the May 2006 through December 2007 tax periods were not
actually litigated or necessarily and finally determined in Dot Foods I, and the intervening statutory
amendment changed the applicable legal context.

3. Retroactive application of the amendment did not violate separation of powers because the legislature
preserved final judgments in Dot Foods I and applied the amendment only to tax periods not
encompassed by that judgment.

KEY QUOTATIONS

“The due process standard to be applied to tax statutes with retroactive effect ... is the same as that generally
applicable to retroactive economic legislation” (5)

“Consequently, there is no due process violation.” (13)

“We find the reasoning of these cases persuasive and hold that collateral estoppel does not apply to
subsequent taxing periods that were not previously adjudicated.” (18)

“We affirm the trial court's decision to grant the Department's motion for summary judgment on the collateral
estoppel and separation of powers arguments, but we reverse the trial court's decision to grant Dot Foods'
motion for summary judgment on the due process claim.” (20-21)

FACTUAL BACKGROUND

Dot Foods, an Illinois-based food reseller, sold products to Washington service companies through its wholly
owned subsidiary and qualified for a former B&O tax direct seller's exemption. After the Department changed its
interpretation of the exemption, the Washington Supreme Court held in Dot Foods I that the interpretation was
contrary to the statute and that Dot Foods remained qualified for the exemption to the extent its sales qualified.
The legislature subsequently amended the statute in 2010 to narrow the exemption retroactively and repeal it
prospectively. Dot Foods sought a refund for B&O taxes paid during May 2006 through December 2007, an
interim period not directly litigated in Dot Foods I.



PROCEDURAL HISTORY

Dot Foods sought a refund of business and occupation taxes paid for May 2006 through December 2007 after the
Department denied the request based on the retroactive application of a 2010 amendment narrowing the direct
seller's exemption. The Thurston County Superior Court granted the Department summary judgment on
collateral estoppel and separation of powers, but granted Dot Foods summary judgment on due process. The
Department appealed and Dot Foods cross-appealed; the Court of Appeals certified the case to the Supreme
Court.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The opinion does not state separate remand instructions. It reverses the trial court's due process summary
judgment for Dot Foods and affirms the Department's summary judgment on collateral estoppel and separation
of powers; the amendment applies to the May 2006 through December 2007 periods, and Dot Foods is liable for
the B&O tax for those periods.
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