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SUMMARY

The Appellate Division, Second Department, affirmed an order granting the defendant's motion to

vacate an earlier order that had restored the plaintiff's personal-injury action to the active calendar. The

court held that the defendant was required to show a reasonable excuse for defaulting in opposition

and a potentially meritorious opposition, and concluded that the Supreme Court properly granted the

motion under CPLR 5015(a)(1).
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The plaintiff appealed from an order granting the defendant's motion
to vacate an earlier order that had vacated a dismissal for abandonment

and restored the action to the active calendar.

Whether a proffered excuse for a default is reasonable is a sui generis
determination based on all relevant factors, including the extent of
delay, prejudice, willfulness, and the public policy favoring resolution
on the merits.
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly vacated its prior order granting the plaintiff's unopposed motion to

vacate the abandonment dismissal and restore the action.

2. Whether the defendant demonstrated both a reasonable excuse for failing to oppose the plaintiff's motion

and a potentially meritorious opposition under CPLR 5015(a)(1).

HOLDINGS

1. A party seeking to vacate an order granting an opposing party's unopposed motion must demonstrate
both a reasonable excuse for the default in opposing that motion and a potentially meritorious

opposition.

2. The Supreme Court properly granted the defendant's motion to vacate the March 2023 order, and the

order dated March 13, 2024, was affirmed insofar as appealed from.

KEY QUOTATIONS

“"Under CPLR 5015(a), a court is empowered to vacate a default judgment [or order] for several reasons,
including excusable neglect; newly-discovered evidence; fraud, misrepresentation or other misconduct by an

adverse party; lack of jurisdiction; or upon the reversal, modification or vacatur of a prior order"” (*1)

“"Whether a proffered excuse is reasonable is a sui generis determination to be made by the court based on
all relevant factors, including the extent of the delay, whether there has been prejudice to the opposing party,

whether there has been willfulness, and the strong public policy in favor of resolving cases on the merits

1)
FACTUAL BACKGROUND

The plaintiff allegedly sustained personal injuries in a 2017 motor-vehicle collision involving a vehicle he was
operating and a vehicle operated by the defendant. After an earlier action was dismissed, the plaintiff
commenced this action in December 2020. The action was dismissed as abandoned after the plaintiff's attorney
failed to appear at a calendar call, and the Supreme Court later vacated that dismissal and restored the action

before vacating its restoration order at the defendant's request.

PROCEDURAL HISTORY

The plaintiff commenced this personal-injury action in December 2020 after an earlier action arising from the
same alleged motor-vehicle collision had been dismissed. The Supreme Court dismissed this action as
abandoned under CPLR 3215(c) after the plaintiff's attorney failed to appear at a calendar call, then granted the

plaintiff's unopposed motion to vacate that dismissal and restore the case. On the defendant's motion, the



Supreme Court vacated the restoration order; the Appellate Division affirmed that ruling insofar as appealed
from.

DISPOSITION

affirmed
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