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SUMMARY

The Oregon Supreme Court held that ORCP 71 B(1) requires a party seeking relief from a default
judgment to tender a responsive pleading or ORCP 21 A motion simultaneously with the motion for
relief. The court concluded that ORCP 15 D did not authorize the trial court to accept the responsive
pleading later, reversed the Court of Appeals, vacated the circuit court judgment, and remanded with
instructions to reinstate the default judgment.
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QUESTIONS PRESENTED



1. Whether ORCP 71 B(1)'s requirement that a motion for relief from a default judgment be accompanied
by a pleading or motion to dismiss requires simultaneous tender of that pleading or motion when the
motion for relief is filed.

2. Whether ORCP 15 D authorized the trial court to accept a responsive pleading after the motion for relief
from the default judgment had been filed.

HOLDINGS

1. ORCP 71 B(1) requires a party seeking relief from a default judgment to tender the motion for relief and
the required responsive pleading or ORCP 21 A motion to dismiss simultaneously when the motion for
relief is filed.

2. ORCP 15 D did not authorize the trial court to accept McLeod's late answer before setting aside the
default judgment or to waive ORCP 71 B(1)'s simultaneous-tender requirement.

KEY QUOTATIONS

“The text and context of the rule reveal that the legislature intended that a motion for relief from default
judgment be accompanied by the required pleading when the moving party files the motion.” (331 Or. at 679)

“We conclude that ORCP 71 B required defendant to tender her answer when she filed her motion for relief
from default judgment and that ORCP 15 D did not authorize the trial court to waive that requirement.” (331
Or. at 680)

FACTUAL BACKGROUND

The negligence action arose from a traffic accident, and Duvall obtained a default judgment against McLeod in
July 1995 for nearly $70,000. McLeod sought relief under ORCP 71 B(1)(a), asserting mistake or excusable
neglect based on a misunderstanding concerning the time to answer. She filed a motion for relief and an
insurance adjuster's affidavit but did not simultaneously tender an answer or ORCP 21 A motion to dismiss. The
trial court later allowed her to file an answer and then set aside the default judgment.

PROCEDURAL HISTORY

Duvall obtained a default judgment against McLeod in a negligence action arising from a traffic accident.
McLeod moved for relief from the default judgment under ORCP 71 B(1) without simultaneously filing a
responsive pleading. The trial court later accepted McLeod's answer and set aside the default judgment; the
Court of Appeals affirmed in a split decision. The Oregon Supreme Court reversed the Court of Appeals, vacated
the circuit court judgment, and remanded with instructions to reinstate the default judgment.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



The decision of the Court of Appeals was reversed, the circuit court judgment was vacated, and the case was
remanded to the circuit court with instructions to reinstate the default judgment.
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