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SUMMARY

The Texas Court of Appeals, Second Appellate District, affirmed a no-answer default judgment
awarding damages, interest, and attorney’s fees to Pro-Vision Solutions, LLC. The court held that
although the petition was not supported by the affidavit required for a sworn-account claim, the
pleaded breach-of-contract theory independently supported the judgment. The court also concluded
that the judgment’s recitals did not limit the judgment to the sworn-account theory.
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PROCEDURAL POSTURE Restricted appeal from a no-answer default judgment awarding the
appellee damages for breach of contract, interest, and attorney's fees.

STANDARD OF REVIEW Restricted-appeal review; the appellants had to establish timely notice
of restricted appeal, party status, nonparticipation in the hearing and
failure to file timely postjudgment motions or requests for findings,
and error apparent on the face of the record. The sufficiency of the
pleadings to constitute a suit on a sworn account is reviewed de novo
as a matter of law.
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from the source text.
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QUESTIONS PRESENTED

1. Whether the absence of a Rule 185 affidavit made the no-answer default judgment unsupported on the
face of the record.

2. Whether the default judgment had to be reversed when the petition pleaded both a sworn-account claim
and an alternative breach-of-contract claim, and the judgment's decretal language did not identify the
theory supporting the award.

3. Whether the trial court's reference to a claim being liquidated and proven by an open account supported
the breach-of-contract theory even if it was considered part of the judgment.

HOLDINGS

1. A petition that does not comply with Texas Rule of Civil Procedure 185 cannot support a default
judgment on a sworn-account claim, but reversal is not required when an independently pleaded breach-
of-contract theory fully supports the judgment.

2. The factual recitals preceding the decretal language are not the court's judgment; when the decretal
portion does not specify the theory of recovery, an unchallenged alternate theory supporting the award is
sufficient to affirm.

3. A sworn account is a procedural means of expediting recovery in qualifying contract actions, not an
independent cause of action; a liquidated claim may therefore be both a breach-of-contract claim and a
suit on a sworn account.

KEY QUOTATIONS

“A sworn account is a procedural means to expedite recovery in certain qualifying contract actions under
Rule 185; it is not an independent cause of action.” (8)

“The court’s “judgment” is not the factual recitations preceding the decretal portion of the judgment, findings
of fact, or the trial court’s recommendation as to the litigants’ future course.” (7)

FACTUAL BACKGROUND

Pro-Vision alleged that it entered two service contracts with Capital City Security for security-software
subscriptions and accompanying devices valued at $51,925.68. It alleged that the account remained unpaid and
that Alfonso and Lorena Valenciano were individually liable under Texas Tax Code sections 171.252 and
171.255 after Capital City forfeited its charter. Pro-Vision attached the contracts, a sales order, and an invoice,
but did not attach a sworn-account affidavit. The defendants did not answer, and the trial court awarded
principal, interest, attorney's fees, and costs.



PROCEDURAL HISTORY

Pro-Vision sued Capital City Security, Alfonso Valenciano, and Lorena Valenciano in Denton County Court at
Law No. 2, pleading suit on a sworn account and, alternatively, breach of contract. None of the defendants
answered, and the trial court entered a no-answer default judgment. The defendants did not file a motion for new
trial and pursued a restricted appeal, arguing that error appeared on the face of the record because the petition
lacked the affidavit required for a sworn-account claim.
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