UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Pavey v. Conley

544 F.3d 739 (7th Cir. 2008) - No. 07-1426 - Decided September 12, 2008

SUMMARY

The United States Court of Appeals for the Seventh Circuit amended its June 5, 2008 slip opinion
concerning the procedure for resolving contested exhaustion of administrative remedies in prisoner
litigation. The order requires a hearing and appropriate discovery on exhaustion before merits
proceedings, while allowing limited pre-resolution merits discovery in exceptional cases where

exhaustion and merits issues share common facts.
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QUESTIONS PRESENTED



1. What procedure should a district court follow when exhaustion of administrative remedies is contested

in a prisoner's action?

2. When may discovery concerning the merits begin before the exhaustion issue has been resolved?

HOLDINGS

1. When exhaustion is contested, the district judge must conduct a hearing on exhaustion and permit
whatever discovery relating to exhaustion the judge deems appropriate. If the prisoner did not exhaust,
the judge must determine whether the prisoner still has remedies to exhaust, whether the failure was
innocent and permits another opportunity to exhaust, or whether the failure was the prisoner's fault and

ends the case.

2. If the judge determines that the prisoner properly exhausted administrative remedies, the case proceeds
to pretrial discovery and, if necessary, trial on the merits; at a jury trial, the jury makes all necessary

factual findings without being bound by or informed of the judge's exhaustion findings.

3. In the ordinary case, discovery on the merits should be deferred until the exhaustion issue is resolved,
although district courts may permit limited merits-related discovery in exceptional cases when

expeditious resolution requires it.

KEY QUOTATIONS

“The sequence to be followed in a case in which exhaustion is contested is therefore as follows: (1) The
district judge conducts a hearing on exhaustion and permits whatever discovery relating to exhaustion he

deems appropriate.” (2)

“We emphasize that in the ordinary case discovery with respect to the merits should be deferred until the issue
of exhaustion is resolved.” (2)

FACTUAL BACKGROUND

The case involved a prisoner's claim and a contested question whether he had exhausted available administrative
remedies. The exhaustion issue and the merits shared common facts concerning the gravity of the injury to the
plaintiff's arm. The amended order addressed how the district court should manage exhaustion-related discovery

before proceeding to the merits.

PROCEDURAL HISTORY

The appeal arose from a prisoner civil-rights action docketed in the Northern District of Indiana as No. 03 C
662. On September 12, 2008, the Seventh Circuit amended its June 5, 2008 slip opinion by replacing portions

describing the sequence district courts must follow when exhaustion is contested.
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