UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

Croker v. Boeing Co. (Vertol Division)

662 F.2d 975 (3d Cir. 1981) - No. Nos. 80-1569, 80-1570 - Decided September 30, 1981

SUMMARY

The United States Court of Appeals for the Third Circuit, sitting en banc, reviewed orders in a class
action alleging racial discrimination in employment at Boeing’s Vertol Division under Title VII and 42
U.S.C. §8 1981 and 1985. The court held that the appeal was timely because the judgment was not
final until the amount of civil-rights attorney’s fees was determined, and it addressed whether

purposeful discrimination was required for a § 1981 claim.
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QUESTIONS PRESENTED

1.

Whether an order is final for appeal purposes when the district court has determined entitlement to

attorney's fees but not the amount.

. Whether proof of discriminatory purpose is required to establish a violation of 42 U.S.C. §1981.

. Whether the district court erred in finding that the employees failed to prove a pattern or practice of

racial discrimination in initial placement, promotions, and discipline under Title VII.

. Whether class-member witnesses who are not named plaintiffs and whose class claims fail are entitled to

individual relief.

. Whether costs may be awarded against a losing Title VII plaintiff only under extraordinary

circumstances.

HOLDINGS

1.

An order is not final for appeal purposes until the amount of attorney's fees is set, when the court has

determined entitlement but not amount.

. Section 1981's reach does not extend to facially neutral conduct having a disproportionate impact; proof

of intentional discrimination is required.

. The district court's findings were not clearly erroneous.

. Under Dickerson, class-member witnesses who are not named plaintiffs and whose class claims fail are

not entitled to individual relief unless they intervene.

. Title VII plaintiffs enjoy no blanket protection from Rule 54(d); costs are awarded to prevailing parties

as a matter of course.

KEY QUOTATIONS

“Appeals often ensue-leading to the prospect of separate fees appeals if final judgment rules are disregarded-
as the sizeable sums involved may impose a very substantial and bitterly disputed liability upon the losing
party. Hence while such fees, like routine costs, are, to be sure, somewhat ancillary to the main dispute, they
are fully capable of engendering a major controverted claim which will require careful factual and legal

analysis by the court.”

“A discriminatory act which is not made the basis for a timely charge is the legal equivalent of a
discriminatory act which occurred before the statute was passed. It may constitute relevant background
evidence in a proceeding in which the status of a current practice is at issue, but separately considered, it is

merely an unfortunate event in history which has no present legal consequences.”

“That is not to say, however, that Boeing Vertol has been completely free from discrimination. Rather, my

holding is only that the plaintiffs have failed to prove that Boeing Vertol engaged in a pattern or practice of



discrimination, as that term has been defined by the Supreme Court in International Brotherhood of Teamsters
(v. United States, 431 U.S. 324, 97 S. Ct. 1843, 52 L. Ed. 2d 396 (1977)).”

FACTUAL BACKGROUND

Boeing Vertol, a helicopter manufacturer, employed a workforce that fluctuated dramatically. Black employees
comprised between 4% and 8.4% of the workforce from 1962 to 1968. The plaintiffs alleged discrimination in
initial placement, promotions, discipline, and harassment. The district court found that statistical disparities were
largely explained by non-discriminatory factors such as hiring patterns, experience requirements, and employee
preferences. It also found that Boeing had taken affirmative steps to prevent racial harassment. The court found
individual discrimination against Croker, Travis, Davis, and others but no pattern or practice of class-wide

discrimination.

PROCEDURAL HISTORY

Five black employees of Boeing Vertol brought a class action alleging racial discrimination in employment
under Title VII and 42 U.S.C. §§1981, 1985. The district court certified a class, bifurcated the case, and after a
nonjury trial on liability found for Boeing on class claims but for several individual plaintiffs on some claims.
Damages and attorney's fees were awarded in subsequent orders. The employees appealed from the June 1977,
November 1977, October 1979, and March 1980 orders. Boeing cross-appealed but presented no issues. Boeing

moved to dismiss portions of the appeal as untimely.
DISPOSITION

other

REMAND INSTRUCTIONS

The district court's award of costs in favor of Boeing Vertol is vacated and remanded for clarification of the
assessment of costs and to determine objections raised by the employees. The judgment is affirmed in all other

respects.
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