UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF

CALIFORNIA

Lopez v. Lee

No. 23-cv-03660-HSG (N.D. Cal. July 15, 2025) - No. 23-cv-03660-HSG - Decided July 15, 2025

SUMMARY

The United States District Court for the Northern District of California granted Deputy Attorney

General Ruhparwar’s request to withdraw as counsel for defendant Cross in a prisoner civil rights
action under 42 U.S.C. § 1983. The court denied plaintiff’s requests for entry of default and default

judgment because the Clerk had not entered default, denied as moot the request to serve Cross with

notices concerning default judgment, and denied plaintiff’s motion to strike the opposition to default

judgment.
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Plaintiff, proceeding pro se in a 42 U.S.C. § 1983 action, moved for
entry of default judgment against defendant Cross and moved to strike
the opposition. Deputy Attorney General Ruhparwar moved to
withdraw as counsel for Cross.

A motion to withdraw as counsel is committed to the sound discretion
of the trial court. Motions to strike are discretionary and are not
granted unless the challenged matter has no possible relationship to the

controversy, may confuse the issues, or otherwise prejudices a party.
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QUESTIONS PRESENTED

1. Whether counsel and the California Attorney General's Office had good cause to withdraw from

representing defendant Cross.
2. Whether plaintiff could obtain default judgment against Cross when the Clerk had not entered default.

3. Whether the court should strike the opposition to plaintiff's default-judgment request under Federal Rule
of Civil Procedure 12(f).

4. Whether plaintiff's request that the court serve Cross with notices concerning entry of default and default

judgment was moot.

HOLDINGS

1. Counsel had good cause to withdraw because defendant Cross completely refused to communicate with

counsel, and counsel provided the notice and took the reasonable steps required to avoid reasonably

foreseeable prejudice to Cross.

2. A motion for default judgment is improper unless the Clerk has first entered default against the

defendant.

3. The court declined to strike the opposition because plaintiff did not show that it was redundant,
immaterial, impertinent, or scandalous, and counsel properly opposed the default-judgment request

while still representing Cross.

KEY QUOTATIONS

“The Court finds that defendant Cross’s complete refusal to communicate with DAG Ruhparwar and the

California Attorney General’s Office provides good cause for their withdrawal as counsel.” (at 20-23)
“Entry of default is a prerequisite to the entry of default judgment.” (at 18-23)

“The process for obtaining entry of default and default judgment under Rule 55 is a two-step process: (1)
seeking entry of default from the clerk of the court and (2) filing a motion for default judgment before the
district court.” (at 20-23)

FACTUAL BACKGROUND

Plaintiff, an inmate, brought First Amendment retaliation claims under § 1983 concerning events at Pelican Bay
State Prison. Defendant Cross had consented to service through CDCR, waived service through counsel, and was
represented by the California Attorney General's Office, but he repeatedly failed to communicate with assigned
counsel or respond to requests for information and representation documents. Plaintiff sought default judgment
against Cross, although the Clerk had not entered default, and also sought to strike the opposition filed by

Cross's counsel.
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The court screened the complaint, dismissed certain claims and defendants, and ordered service on several

correctional officials, including Cross. Cross waived service and, through counsel, filed a waiver of reply and

jury demand and served objections to discovery. The court granted counsel's motion to withdraw, denied

plaintiff's requests for entry of default and default judgment, denied the motion to strike, and denied as moot the

request to serve Cross with notices concerning default.
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