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Midway Venture LLC v. County of San Diego

Midway Venture - No. D078375 - Decided February 8, 2021

SUMMARY

The California Court of Appeal modified its published opinion in an appeal involving COVID-19

restrictions on San Diego County adult entertainment businesses and restaurants, denied rehearing, and

stated that the modification did not change the judgment. The underlying opinion reversed a

preliminary injunction that broadly prohibited enforcement of COVID-19-related public health

restrictions against restaurants and adult entertainment businesses. The court concluded that the

injunction was procedurally overbroad, unsupported by the claims before the trial court, and

impermissibly vague.
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Appeal from an order granting a preliminary injunction against
enforcement of COVID-19 public health restrictions on live adult

entertainment and restaurant operations.

A preliminary injunction is generally reviewed for abuse of discretion;
underlying factual findings are reviewed for substantial evidence and
pure legal issues de novo. Constitutional and statutory interpretation is

independently reviewed.
Published and certified for publication
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QUESTIONS PRESENTED

1. Whether the superior court violated procedural due process by enjoining restaurant restrictions that were

not challenged in the pleadings or litigated by the parties.

2. Whether the plaintiffs established a likelihood of prevailing on their First Amendment challenge to

COVID-19 restrictions on live entertainment at restaurant establishments.

3. Whether the Regional Stay at Home Order implicated the First Amendment when applied to businesses

offering restaurant service.

4. Whether the Blueprint for a Safer Economy and related restaurant guidance were valid content-neutral

restrictions on expressive conduct under United States v. O'Brien.
5. Whether the preliminary injunction was impermissibly vague.

6. Whether the preliminary injunction should be reversed because the plaintiffs failed to show any

possibility of prevailing on the merits.

HOLDINGS

1. A court may not enjoin enforcement of restaurant restrictions when those restrictions were not part of the
plaintiffs' claims, requested relief, or the parties' litigation because the affected defendants lacked notice

and an opportunity to be heard.

2. The Regional Stay at Home Order did not implicate the First Amendment when applied to the plaintiffs'
businesses because it was a generally applicable public-health regulation directed at restaurant
operations and public gatherings, not at expressive activity.

3. Because the Regional Stay at Home Order did not implicate the First Amendment, its restaurant

restrictions were subject to rational basis review.

4. The Blueprint for a Safer Economy and updated restaurant guidance were valid content-neutral

restrictions on expressive conduct under the O'Brien test.

5. The preliminary injunction was invalid because its authorization of enforcement of protocols that were
no greater than essential to controlling COVID-19 was unreasonably vague.

KEY QUOTATIONS

“It is a fundamental concept of due process that a judgment against a defendant cannot be entered unless he

was given proper notice and an opportunity to defend.” (22-23)



“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, unless there

is some possibility that the plaintiff will ultimately prevail on the merits of the claim.” (43)

“An injunction must be narrowly drawn to give the party enjoined reasonable notice of what conduct is
prohibited.” (44)

FACTUAL BACKGROUND

The plaintiffs operated businesses offering live nude adult entertainment and restaurant service in San Diego
County. After pandemic restrictions limited live entertainment, the businesses reopened under proposed safety
protocols, received cease-and-desist letters, and ceased adult performances. They challenged the restrictions as
violating the First Amendment and related constitutional rights. The superior court issued an expansive
injunction covering not only live entertainment at the plaintiffs' establishments but also restaurant restrictions

throughout the county.

PROCEDURAL HISTORY

The adult entertainment businesses sued state and county officials under the First Amendment, equal protection,
due process, 42 U.S.C. § 1983, and California mandamus law after receiving cease-and-desist letters concerning
live entertainment. The superior court issued a temporary restraining order and then a preliminary injunction
prohibiting enforcement of restrictions against the plaintiffs' live entertainment and against all San Diego County
restaurants, subject to protocols deemed essential to controlling COVID-19. The State and County parties

appealed, and the Court of Appeal reversed with directions to deny the preliminary injunction.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The superior court must enter an order denying the adult entertainment businesses' request for a preliminary
injunction pending trial. The businesses may seek to amend their claims to address restaurant restrictions. The

State and County parties are entitled to costs on appeal.
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