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SUMMARY

The Appellate Division, Third Department, affirmed dismissal of environmental intervenors' cross-
claim against the Department of Environmental Conservation. The court held that the New York
Constitution's Green Amendment did not authorize the intervenors to compel DEC to take particular
enforcement action against Norlite, LL.C, because permit enforcement decisions involve agency
discretion rather than a ministerial duty enforceable through mandamus. The court also concluded that
the claim was essentially a CPLR article 78 proceeding and was duplicative in the context of

declaratory relief.
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DISPOSITION affirmed

PROCEDURAL POSTURE Intervenors appealed from an order of Supreme Court, Albany County,

which, upon renewal, granted the state plaintiffs' motion to dismiss the

intervenors' third cause of action for failure to state a cause of action.

STANDARD OF REVIEW De novo review of dismissal for failure to state a cause of action; the
court accepts the pleaded facts as true and determines whether they fit

within any cognizable legal theory.
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QUESTIONS PRESENTED

1. Whether the Green Amendment to the New York Constitution creates an enforceable private substantive

right or cause of action allowing intervenors to compel DEC to take enforcement action against Norlite.

2. Whether the intervenors' claim, although styled as declaratory relief, was in substance a CPLR article 78
mandamus proceeding.

3. Whether DEC had a mandatory ministerial duty, rather than discretionary enforcement authority, to

revoke, suspend, or modify Norlite's permits in response to fugitive-dust violations.

HOLDINGS

1. The Green Amendment does not create a private cause of action that permits intervenors to compel DEC
to take enforcement action when alternative remedies exist, including state tort claims and a CPLR

article 78 proceeding.

2. The intervenors' ostensibly declaratory claim was essentially a CPLR article 78 proceeding in the nature

of mandamus because it sought to compel the State to take enforcement action against a private entity.

3. DEC did not have a mandatory ministerial duty to take the particular enforcement action sought by
intervenors because the governing statutes and regulations vest the agency with discretionary
enforcement authority.

KEY QUOTATIONS

“mandamus is not available to compel an officer or body to reach a particular outcome with respect to a
decision that turns on the exercise of discretion or judgment that could theoretically produce a variety of
acceptable outcomes” (*3)

“While perhaps these outcomes are unsatisfactory to the intervenors, as private parties they cannot use

mandamus "to compel a particular outcome" from an administrative agency” (*4)

FACTUAL BACKGROUND

Norlite operates an industrial shale-mining and aggregate-processing facility in Albany County under air-
emissions and hazardous-waste permits issued by DEC. Nearby residents reported repeated exposures to fugitive
dust, and DEC issued multiple notices of violation; Norlite had paid substantial penalties and made



environmental commitments in resolving prior charges. After continued dust releases, the State and DEC
brought an enforcement action, and intervenors sought to compel DEC to revoke or rescind Norlite's permits and

take enforcement action under the Green Amendment.

PROCEDURAL HISTORY

New York and the Department of Environmental Conservation sued Norlite, LL.C, alleging public nuisance and
violations of statutory, regulatory, and permit requirements arising from fugitive dust emissions. Environmental
groups and individuals intervened and asserted a cross-claim against DEC seeking declaratory and injunctive
relief under the Green Amendment to the New York Constitution. Supreme Court dismissed that claim against
the state plaintiffs, and the Appellate Division affirmed.

DISPOSITION

affirmed
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