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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed summary judgment for the Clay County

Development Corporation in claims alleging employment discrimination and breach of an implied

employment contract. The court held that familial status is not a protected category for employment

discrimination under the West Virginia Human Rights Act and that sibling relationships do not

constitute ancestry under the Act. The court also addressed whether the employer’s employment guide

created an implied contract and concluded that the petitioners remained at-will employees.
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Petitioners appealed the Clay County Circuit Court's order granting the
respondent summary judgment on claims under the West Virginia

Human Rights Act and for breach of an implied employment contract.

Summary judgment is reviewed de novo. The moving party must
initially show the absence of a genuine issue of material fact, after
which the nonmoving party must identify specific record facts

demonstrating a trialworthy issue.
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QUESTIONS PRESENTED

1.

2.

3.

Whether familial status is a protected group, or falls within the term ancestry, for purposes of an

employment-discrimination claim under the West Virginia Human Rights Act.

Whether the CCDC Employment Guide created an implied employment contract requiring progressive
discipline before petitioners could be terminated.

Whether petitioners established by clear and convincing evidence that their employment was other than

at will.

4. Whether the circuit court properly granted summary judgment to CCDC.

HOLDINGS

1.

Familial status is not a protected group for purposes of an employment-discrimination claim under the
West Virginia Human Rights Act because the Legislature included familial status for housing and real-

property discrimination but omitted it from the employment list.

. As used in West Virginia Code section 5-11-2, ancestry means discrimination based on a characteristic

such as race, ethnicity, or national origin that is passed down by lineal descendants; familial status

involving a sibling relationship does not fall within ancestry.

. Summary judgment was proper because petitioners' asserted discrimination based on their relationship to

their sister was not based on a protected employment characteristic under the Act.

. The Employment Guide did not create an implied employment contract because it contained no definite

promise of job security or fixed term, expressly stated that receipt of the manual did not constitute an

employment contract, and permitted positive termination for insufficient funding or reorganization.

. Petitioners remained at-will employees because they failed to prove by clear and convincing evidence

that the Employment Guide or other facts created enforceable employment rights.

KEY QUOTATIONS

“Familial status is not a protected group for purposes of an employment discrimination claim under the West
Virginia Human Rights Act, W. Va. Code §§ 5-11-1 to -9 (2022).” (syllabus point 2)

“As used in the West Virginia Human Rights Act, West Virginia Code § 5-11-2 (2022), ancestry means
discrimination based on some characteristic like race, ethnicity, or national origin that is passed down by

lineal descendants.” (syllabus point 5)

“Where an employee seeks to establish a permanent employment contract or other substantial employment
right, either through an express promise by the employer or by implication from the employer’s personnel



manual, policies, or custom and practice, such claim must be established by clear and convincing evidence.”

(syllabus point 6)

“The circuit court did not err in its finding that “the Plaintiffs were at-will employees, and as such could be

299

terminated for any non-discriminatory reason.”” (opinion at 26)

FACTUAL BACKGROUND

Keener and Asbury were sisters who worked for CCDC for approximately thirty and forty years, respectively.
Their sister, CCDC's former executive director, was terminated after making a racially derogatory Facebook
post, which led to state and regional investigations of CCDC's policies and finances. CCDC had approximately
$250,000 in debt, significant payroll obligations, and insufficient funds, and its board terminated Keener and
Asbury, the two highest-paid nonprofessional employees, while dissolving their positions and distributing their

duties to other employees.

PROCEDURAL HISTORY

Keener and Asbury sued the Clay County Development Corporation, alleging that they were terminated because
of their familial relationship to the corporation's former executive director and that their employment guide
created an implied contract requiring progressive discipline before termination. After discovery, the circuit court
granted CCDC summary judgment on March 5, 2021, concluding that familial status was not protected under the
employment provisions of the West Virginia Human Rights Act and that the employment guide did not create an

implied contract. The Supreme Court of Appeals of West Virginia affirmed.
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