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SUMMARY

The Florida Supreme Court held that a contractual waiver of the homestead exemption from forced

sale in an unsecured retainer agreement is unenforceable, reaffirming longstanding precedent under

article X, section 4 of the Florida Constitution. The court declined to recede from *Carter’s Adm’rs v.
Carter* and *Sherbill v. Miller Mfg. Co.*, ruling that the 1984 constitutional amendment did not alter

the exemption’s fundamental purpose and that a valid waiver must be accomplished through a

mortgage or other formal conveyance to ensure it is knowing, intelligent, and voluntary. The decision

emphasizes that the homestead exemption protects not only the debtor but also the family and the

state, and that a general waiver buried in an unsecured contract is contrary to public policy.
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QUESTIONS PRESENTED

1. Whether the Florida Supreme Court should recede from its longstanding precedent holding that the

homestead exemption from forced sale cannot be waived in an unsecured agreement.

HOLDINGS

1. The Florida Constitution's homestead exemption from forced sale cannot be waived in an unsecured
agreement; a waiver must be accomplished through a mortgage, sale, or gift as prescribed by article X,

section 4(c) of the Florida Constitution.

KEY QUOTATIONS

“It is specifically agreed that Heller and Chames, P.A. shall have and is hereby granted all general,
possessory and retaining liens and all equitable, special and attorney’s charging liens upon the client’s
interests in any and all real and personal property within the jurisdiction of the court for any balance due,
owing and unpaid as well as a lien in any recovery whether by settlement or trial; and such lien or liens shall
be superior to any other lien subsequent to the date hereof and that the client hereby knowingly, voluntarily
and intelligently waives his rights to assert his homestead exemption in the event a charging lien is obtained

to secure the balance of attorney’s fees and costs.” (at 2)

“Whether, in light of subsequent precedent in Florida and other jurisdictions, and the textual changes made
by the people of the State of Florida in Article X, Section 4 of the Florida Constitution in the general election
of November 1984, the holding in Carter’s Adm’rs v. Carter, 20 Fla. 558 (Fla. 1884), followed in Sherbill v.
Miller Manufacturing Co., 89 So. 2d 28, 31 (Fla. 1956), that a waiver of the benefit and protection of the
exemption found in Article X, Section 4(A) of the Florida Constitution is unenforceable against the claim of a

general creditor, should be overruled?” (at 3)

FACTUAL BACKGROUND

Henry DeMayo retained Deborah Chames and her law firm, Heller & Chames, P.A., to modify child support and
abate alimony. He signed a retainer agreement that contained a provision waiving his homestead exemption to
secure attorney's fees. Chames later withdrew and obtained a charging lien and final judgment against DeMayo
for $33,206.76. The trial court applied the lien to DeMayo's home. DeMayo appealed, arguing the waiver was

invalid.

PROCEDURAL HISTORY

The trial court imposed a charging lien on DeMayo's homestead. DeMayo appealed to the Third District Court of
Appeal, which reversed the imposition of the lien on the homestead, finding the waiver of homestead exemption

invalid, and certified a question of great public importance. The Florida Supreme Court accepted jurisdiction.
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