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SUMMARY

The Supreme Court of Florida reviews the denial of Guerry Wayne Hertz's motion for postconviction

relief under Florida Rule of Criminal Procedure 3.851. Hertz alleged that trial counsel was ineffective

during the penalty phase for failing to present additional mental-health mitigation. The court held that

counsel's investigation and strategic decisions were reasonable and affirmed the denial of relief.
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A death-sentenced prisoner appealed the circuit court's denial of his
motion for postconviction relief under Florida Rule of Criminal
Procedure 3.851, asserting ineffective assistance of trial counsel

during the penalty phase.

Ineffective-assistance claims are mixed questions of law and fact
subject to plenary review under Strickland, with deference to the trial
court's factual findings and great deference to its credibility
determinations and evidentiary weight assessments when supported by

competent, substantial evidence.
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QUESTIONS PRESENTED

1. Whether trial counsel rendered ineffective assistance by failing to present Dr. Sesta's opinions

concerning alleged frontal-lobe deficits and diminished capacity during the penalty phase.

2. Whether trial counsel rendered ineffective assistance by failing to investigate and present additional

evidence of extreme mental or emotional disturbance and other mental-health mitigation.

3. Whether trial counsel rendered ineffective assistance by failing to present a mental-age mitigator based

on Dr. Mosman's postconviction testimony.

4. Whether trial counsel failed to investigate or present available nonstatutory mitigation concerning

rehabilitation, genetic defects, brain damage, the effects of Hertz's clubfoot, family deafness, and drug
and alcohol abuse.

5. Whether counsel's method of presenting mitigation, including the failure to enumerate each mitigator

separately in opening and closing arguments, constituted ineffective assistance.

HOLDINGS

1. Counsel was not ineffective for declining to call Dr. Sesta during the penalty phase because the decision
was a reasonable strategic choice supported by Dr. Sesta's poor performance on cross-examination and

the limited and qualified nature of his opinions.

2. Counsel was not ineffective where counsel conducted a thorough investigation into Hertz's mental-
health and life history and presented mitigation through the selected expert and lay witnesses, even

though a postconviction expert offered more favorable opinions.

3. Counsel was not ineffective for failing to present Dr. Mosman's postconviction opinion that Hertz had a
mental age of fourteen because counsel reasonably relied on the pretrial expert evaluation and was

unaware of that theory, and the trial court found Dr. Mosman's testimony unpersuasive.

4. Counsel was not ineffective because the asserted nonstatutory mitigation was either presented during the

penalty phase, considered by the sentencing court, or unsupported by credible evidence.

5. Counsel was not ineffective for presenting mitigation through an extensive background-history book,
witness testimony, and argument rather than separately enumerating every statutory and nonstatutory

mitigating circumstance.

KEY QUOTATIONS

“Hertz has failed to satisfy the burden required by Strickland.” (1045)

“Therefore, we daffirm the denial of postconviction relief under rule 3.851.” (1045)

FACTUAL BACKGROUND



Hertz was convicted of murdering Melanie King and Robin Keith Spears during an armed burglary, robbery, and
arson, and the trial court imposed two death sentences after finding seven aggravating factors and statutory and
nonstatutory mitigation. At the penalty phase, counsel presented lay and expert evidence concerning Hertz's
ADHD, difficult childhood, clubfoot, family history of deafness, drug abuse, and other background
circumstances. In postconviction proceedings, Hertz presented Dr. Bill Mosman, who offered more favorable
opinions concerning organic brain damage, mental age, and mental-health mitigation, while the trial court found

his testimony unconvincing.

PROCEDURAL HISTORY

Hertz was convicted of two first-degree murders and related offenses and sentenced to death. The Florida
Supreme Court affirmed the convictions and death sentences on direct appeal, and the United States Supreme
Court denied certiorari. Hertz then filed a Rule 3.851 motion and amended motion; after a Huff hearing and an
evidentiary hearing concerning alleged failures to present mental-health mitigation, the circuit court denied
relief. The Florida Supreme Court affirmed.

DISPOSITION

affirmed
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