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OPINION

Ullman v. Guglielmi 138 Cal. App. 80
NOURSE, J.
NOURSE, P. J. Appeals were taken from an order of the probate court settling the account current
and report of the executor and from an order denying a petition for partial distribution. Both
appeals are presented on the same typewritten transcripts. Rodolpho Guglielmi, also known as
Rudolph Valentino, a motion picture actor, died testate August 23, 1926. On October 13, 1926, the
appellant herein was appointed executor and thereupon entered upon the administration of his
estate. The pertinent portions of the decedent’s will, which was duly admitted to probate, provide:
“FIRST: I hereby revoke all former Wills by me made and I hereby nominate and appoint S.
George Ullman of the city of Los Angeles, County of Los Angeles, State of California, the
executor of *83this my LAST WILL AND TESTAMENT, Without bonds, either upon qualifying
or in any stage of the settlement of my said estate. “SECOND: I direct that my Executor pay all of
my just debts and funeral expenses, as soon as may be practicable after my death. “THIRD: I give,
devise and bequeath unto my wife, Natacha Rambova, also known as Natacha Guglielmi, the sum
of One Dollar ($1.00), it being my intention, desire and will that she receive this sum and no
more. “FOURTH: All the residue and remainder of my estate, both real and personal, I give,
devise and bequeath unto S. George Tillman, of the city of Los Angeles, County of Los Angeles,
State of California, to have and to hold the same in trust and for the use of Alberto Guglielmi,
Maria Guglielmi and Teresa Werner, the purposes of the aforesaid trust are as follows: to hold,
manage, and control the said trust property and estate: to keep the same invested and productive as
far as possible; to receive the rents and profits therefrom, and to pay over the net income derived
therefrom to the said Alberto Guglielmi, Maria Guglielmi and Teresa Werner, as I have this day
instructed him; to finally distribute the said trust estate according to my wish and will, as I have
this day instructed him.” The instructions referred to in paragraph four of the will are as follows:
“TO “S. George Ullman. “I have this day named you as executor in my last will and testament; it
is my desire that you perpetuate my name in the picture industry by continuing the Rudolph
Valentino Productions, Inc., until my nephew Jean shall have reached the age of 25 years; in the
meantime to make motion pictures, using your own judgment as to numbers and kind, keeping
control of any pictures made, if possible. “Whenever there are profits from pictures made by the
Rudolph Valentino Productions, Inc., it is my wish that you will pay to my brother Alberto the
sum of $400.00 monthly, to my sister Maria the sum of $200.00 monthly, and to my dear friend



Mrs. Werner the sum of $200.00 monthly. “When my nephew Jean reaches the age of 25 years, I
desire that the residue, if any, be given to him. In the event *84of his death then the residue shall
be distributed equally to my sister Maria and my brother Alberto. “Rodolpho Guglielmi “Rudolph
Valentino.” In due time the probate court decided that these instructions were made
contemporaneously with the will and became a part of the execution of the will, also that the will
and the instructions taken together constituted the full terms of the trust created by the will. Notice
to creditors was given and all claims were paid or settled or had become barred when the account
was filed. The inventory and appraisal filed April 13, 1927, showed real and personal property
amounting' to $244,033.15. A supplementary inventory and appraisal filed January 9, 1928,
showed additional real and personal property amounting to $244,550 or a total estate of over
$488,000. On February 28, 1928, appellant filed his first account as executor, to which objections
were made by Alberto Guglielmi and Maria Guglielmi Strada, the brother and sister of deceased.
Proceedings for the settlement of this account Vere abandoned. On April 5, 1930, appellant filed a
new first account to which objections were made by the same parties, but were not heard. On June
7, 1930, appellant filed his resignation as executor, which was accepted and the respondent Bank
of America was appointed administrator with the will annexed. On August 18, 1930, appellant
filed a supplemental account to which the administrator filed objections, including the objections
made by the brother and sister to the former accounts. These accounts, with the objections of the
administrator and of these heirs, came on for hearing on November 5, 1930, and on August 8,
1932, the probate court made the decree from which this appeal is taken. In the course of this
hearing the question arose as to the legality of advances made by appellant to the brother and
sister of the deceased and to another beneficiary of the will and, on the suggestion of the court, a
petition for partial distribution was filed by the administrator. On the hearing of that petition the
probate court found that the decedent left surviving him as his only heirs at law Alberto Guglielmi
and Maria Guglielmi Strada; that the only persons entitled to benefit from the trust created by the
will were *85said heirs, Teresa Werner, and Jean Guglielmi; that the questions relative to the
advances made to three of the above beneficiaries were determined by the decree settling the
account entered contemporaneously with this account, and that because of the condition of the
estate no partial distribution should be decreed. During his lifetime the decedent had been engaged
in various activities in addition to his work as an actor. He was interested in the production and
development of pictures under the corporate name of Rudolph Valentino Productions, Inc., which,
however, was but an alter ego. He was engaged in the exploitation of chemical discoveries under
the corporate name of Cosmic Arts, Inc. He was also sole owner of a cleaning business under the
name of Ritz, Inc. In March, 1925, decedent made a contract with a motion picture producer under
which he agreed to give his services as a motion picture actor to that producer exclusively. In
April, 1925, he assigned his interest in the profits under this contract to Cosmic Arts, Inc. In
August, 1925, Cosmic Arts, Inc., assigned its interests in this contract to Rudolph Valentino
Productions, Inc. The stockholders in Cosmic Arts, Inc., were the decedent, Natacha Rambova, his



wife, and Teresa Werner, his wife’s aunt. Though these three corporations were separate entities,
the decedent for a long time prior to his death conducted the affairs of all three under the
ostensible name of Rudolph Valentino Productions, Inc., making all expenditures through the
latter with little regard for the corporate identity of the other two concerns. During this period the
appellant served in the capacity of business manager and personal representative of the decedent;
superintendent of Ritz, Inc.; secretary, treasurer and director of Cosmic Arts, Inc.; and manager of
Rudolph Valentino Productions, Inc., his compensation for all these services being paid by
Rudolph Valentino Productions, Inc. Immediately upon his qualification as executor and acting
upon the asserted authority of the will to continue the Rudolph Valentino Productions, Inc., for the
purpose of perpetuating the name of deceased, the appellant entered upon the management of all
these concerns in the same manner in which they had been conducted in the lifetime of the
decedent. In these transactions the appellant, seemingly acting as the executor of the estate rather
than as trustee *86under the will, paid all claims outstanding against the decedent, personal as
well as those incurred by the corporations mentioned. The exact figures covering these
expenditures are not material to this inquiry, but the appellant emphasizes the fact that as executor
he took an estate which was heavily involved financially and practically bankrupt and through his
management all indebtedness was cleared and the property of the estate was increased in value to
$890,000. In the course of the conduct of these activities the appellant borrowed and loaned
money, executed mortgages and retired existing liens, purchased new property to be used in the
business, and sold property belonging to the estate. To obtain publicity to aid in the display of the
decedent’s pictures, two spectacular funerals were held—one in New York and one in Los Angeles
—and Valentino Memorial Clubs were organized in many different centers. Because of the
financial condition of the estate at the time these expenditures were paid largely from money
borrowed by the executor on his personal obligations and all or nearly all were made without an
order of court. When funds accumulated through the distribution of pictures the appellant made
loans, some with security and some without. In September, 1927, he loaned one Mae Murray
$22,000 at seven per cent. In March, 1928, he loaned the Pan American Company $50,000 at
seven per cent, secured by Pan American Bank stock of the then value of $78,000; at various
times during the year 1928 he loaned one Frank Menillo $40,000 at eight per cent. The Murray
loan was repaid. The Pan American loan was compromised at a loss of $16,000 to the estate, with
which amount appellant was charged to account with interest on the full amount of the loan. The
Menillo loan was unpaid at the time of the entry of the decree herein and appellant was charged to
account in full with interest. The ruling of the probate court on these two items presents the
principal ground of attack upon the decree. If appellant was authorized to carry on the business of
the decedent, to invest and reinvest the funds in his hands, then any losses arising from these
transactions must be borne by the estate. If he was not so authorized the losses are his. The
question of the right of an executor to carry on the business of the deceased when so directed by
the testator first came directly before our appellate courts in Estate of Ward, *87127 Cal. App. 347



[15 Pac. (2d) 901], a case which was decided after the decree herein was entered. In that case
Judge Ames, sitting pro tempore in the Appellate Court, carefully reviewed the authorities and
concluded that, in the absence of fraud or mismanagement, an executor should not be charged
with losses while he is following out the instructions of the testator. Numerous authorities from
other jurisdictions are cited by Judge Ames, to which reference may be had in that opinion. This
distinction between the two cases should be noted—here all these loans were made from profits of
the estate accumulated by the executor; in the Ward ease the losses were in the principal. The
conclusions there reached compel a reversal of the decree as to the Pan American and Menillo
loans because they were attacked on the sole ground that they were made without order of court or
without “sufficient” surety, but were not attacked upon any charge of fraud or mismanagement.
The dual capacity of the executor and trustee involved in this appeal is the same as that considered
in the Ward estate, where the court, after reviewing authorities on that subject, held that, taking the
will as a whole, it could not have been the intention of the testator to suspend operations of the
business during the period of time required for the administration of the estate and the
appointment of a trustee. The case here is even stronger than the will interpreted in the Ward case,
because the instructions of the testator to the trustee are so blended and mingled, that they could
scarcely be separated the one from the other. The directions to the executor to “perpetuate my
name in the picture industry by continuing the Rudolph Valentino Productions, Inc.”, and the
directions to the trustee “to hold, manage, and control the said trust, property, and estate; to keep
the same invested and productive as far as possible”, disclose an intention of the testator to treat
the executor and trustee without the legal distinction that a court would draw between the two
offices. For these reasons we conclude that the executor wa's both authorized and directed by the
will to carry on the business of the decedent as it had been carried on in his lifetime and that the
investments made by him through loans to the Pan American Company and to Menillo were made
in the course of the operation of that business and, being without fraud, *88the appellant should
not be charged for the losses occurring therefrom, nor should he be surcharged with interest on
account of any investments made in his management of the estate. The probate court charged
appellant with an item of $17,280.19 expended by him in compliance with a contract of Cosmic
Arts, Inc. This item presents an issue closely related to that just discussed. Cosmic Arts, Inc., was
a family corporation organized by the deceased. Ten shares of stock were issued, all in the .name
of Natacha Rambova, the then wife of the decedent. One of these shares was transferred to her
aunt, another to the decedent, and the three were the directors. Decedent resigned from the
directorship and had the appellant appointed in his place. While the latter was acting as director
and treasurer of the corporation and under the authority of the by-laws he executed a contract with
one Lambert obligating the corporation to bear any and all expenses in connection with the
patenting, sale and exploitation of patents covering a chemical discovery called Lambertite. For a
considerable period prior to his death the affairs of this corporation were conducted by the
decedent as his alter ego, acting through the appellant as his personal manager in very much the



same manner as the affairs of the Rudolph Valentino Productions, Inc., were conducted. The
contract referred to was apparently ratified by the corporation and the expenses of the corporation
were paid by the decedent not only in connection with the patenting of the process, but in the
conduct of the laboratory in New York city for the development of the process. Upon his
qualification as executor the appellant continued to pay these expenses, amounting to a total of
over $19,000 and so accounted to the estate. In the hearing of the objections to this item the
appellant contended that the entire stock of the corporation had been transferred to the decedent
through a property settlement made at the time of the separation with his wife, but the separation
agreement was not produced. The contract with Lambert was received in evidence and from this
the probate court found that Cosmic Arts, Inc., was entitled to one-third of the profits resulting
from the sale and exploitation of the patents and that therefore it was liable for but one-third of the
expenses incurred in the patenting, sale and exploitation of the process. Upon *89this theory it
was concluded that the decedent and his estate were liable for but one-ninth of these expenses,
basing this conclusion solely upon the theory that Cosmic Arts, Inc., was a family corporation
organized by the decedent, his wife and his wife’s aunt, in which the decedent had a one-third
interest. The evidence on this issue is in such an unsatisfactory state that it is impossible at this
time to determine the issue. It is manifest that it was tried by the probate court without the benefit
of the decision in the Ward case and that if the facts justify the contention of the appellant that
Cosmic Arts, Inc., was also an alter ego of the decedent, the business of which appellant was
authorized by the will to carry on under the will, then such losses incurred by appellant in the
operation of that business as may be found to have been incurred without fraud or
mismanagement must, under the rule of the Ward case, be held to be the losses of the estate and
not of the appellant. For these reasons this issue should be retried. Appellant complains of the
ruling of the probate court surcharging him with interest on the full amount of moneys withdrawn
by him on account of his fees for extraordinary services in advance of an order of court
authorizing any fee for such services. The evidence discloses that during his period of
administration the appellant withdrew from the funds of the estate sums aggregating $22,300, for
which he asked credit in the settlement of his account upon the basis of extraordinary services
rendered the estate. The probate court disallowed the item and charged appellant to account for
interest at the rate of seven per cent from the time of each withdrawal. It then allowed the
appellant an additional fee for extraordinary services fixed at $15,000. The appellant now argues
that this sum should be subtracted from the total amount withdrawn and that he should be charged
to return to the estate the difference, amounting to $7,300 and should be charged interest on that
amount only. Authorities cited by the appellant relating to statutory fees to which an executor is
entitled as matter of right do not apply to a case of this kind. Extraordinary fees are allowed an
executor within the discretion of the probate court and unless and until an order is made there is
no obligation on the part of the estate to pay more than the statutory *90fees. Hence, when an
executor upon his own motion withdraws the funds of an estate to pay himself fees in addition to



the amount allowed by statute, he is to be charged with the amount thereof with interest thereon
from the date of withdrawal. (Estate of Piercy, 168 Cal. 755, 757 [145 Pac. 91].) It is next
contended that the court erred in holding the appellant liable for the advances to the brother and
sister of the decedent and to Teresa Werner on account of what he deemed to be their distributive
shares of the estate. The court found in its decree settling the account that the executor improperly
and without authority or order of court advanced to decedent’s brother over $37,000 out of the
funds and property of the estate; to the decedent’s sister over $12,000 in cash and personal
property; to Teresa Werner over $7,000 in cash and to Frank A. Menillo at various times and in
various amounts an aggregate sum of $9,100. Having ruled during the hearing on, the settlement
of the account that it was not competent for the court in that proceeding to determine questions of
heirship, and having directed a special proceeding to be instituted for that purpose, the court,
contemporaneously with the entry of its decree in the settlement of the account, entered its decree
in the other proceeding wherein it was found that the brother and sister were the only surviving
heirs at law of the decedent and that the only persons entitled to benefit under the will were the
brother, the sister, Teresa Werner, a stranger, and Jean Guglielmi, a nephew of decedent. It will be
recalled that under the terms of the instructions the brother, the sister and Mrs. Werner were each
to receive a stipulated sum monthly until the nephew, Jean, reached the age of twenty-five years
when the residue was directed to be given to him; that in the event of the death of the nephew the
residue was to be. distributed equally between the brother and sister. It is apparent from these
provisions of the will that Teresa Werner was entitled to participate in the assets of the estate only
to the extent of a monthly payment out of profits which the executor derived from pictures made
under his direction and that the brother and sister were entitled to a distributive share in the estate
only in the event of the death of the nephew, Jean. It necessarily follows that advancements made
to these individuals in excess of the *91monthly payments directed by the will were improper. The
appellant does not question this final result, but does criticise the method by which the court
expressed its conclusion. In its decree in the proceeding for partial distribution it declared the
issues relative to these advances had been determined by its decree correcting and settling the
account of the executor and that by reason of the foregoing decree said advances “are hereby
declared to be void and improper and chargeable to said executor herein”. It is true, as argued by
the appellant, that the issue covering the propriety of advances on distributive shares is not one
which may be determined on a hearing of a settlement of the executor’s account, but that such
issue can be determined only upon a hearing for distribution, partial or final. (12 Cal. Jur. 181.)
We are not, however, in accord with appellant’s view that the court was in error so far as it went.
Though reference is made in its decree to the order settling the account, there is sufficient in the
decree denying distribution to constitute a determination that these advances were void and
improper and as such chargeable to the executor. There are certain equities involved in this issue
which require comment. In the will proper, which was admitted to probate in October, 1926, the
executor was directed to hold all the property in trust “to keep the same invested and productive as



far as possible and to pay over the net income derived therefrom” to Alberto and Maria Guglielmi
and to Teresa Werner. Four years later, the appellant, in answer to the petition for partial
distribution, came into court and for the first time set forth a copy of the written instructions which
he alleged had been executed contemporaneously with the execution of the will and which he
alleged had been lost, destroyed or surreptitiously removed from the personal effects and safe of
the decedent. In the decree entered in that proceeding the probate court found this to be a true
copy of the original instructions executed by the decedent and declared that said instructions
should be taken together as the complete terms of the trust created by the will. Under the terms of
these instructions the appellant was directed to pay to Alberto Guglielmi $400 a month, to Maria
Guglielmi $200 a month and to Mrs. Werner $200 a month out of the “profits from pictures made
by the Eudolph Valentino Productions, Inc.”. Then for the first *92time the nephew, Jean, is
mentioned and to him is given the entire residue when he reaches the age of twenty-five years.
This is followed by the proviso that in the event of his death the residue should be distributed
equally to Alberto and Maria. It will be noted that under the terms of the will proper the appellant
was directed to pay over to Alberto and Maria and to Mrs. Werner the net income derived from the
estate as a whole, whereas under the terms of the written instructions he was directed to pay
stipulated amounts monthly to each of the three from profits from pictures made by the Rudolph
Valentino Productions, Inc. It does not appear from the record who was responsible for the loss of
the written instructions following the decedent’s death nor whether the appellant had any
information or knowledge of their terms prior to the advancements he made to these three. It does
appear that all these advances were made with the consent and at the solicitation of the three
beneficiaries involved. We are in accord with the holding of the probate court that these advances
were improperly made if the terms of the written instructions are held to be controlling over the
'terms of the fourth paragraph of the will proper and if these advances are held to have been made
from funds other than the net income derived from the estate as a whole. Under the rule of Estate
of Willey, 140 Cal. 238 [73 Pac. 998], this is an issue which cannot be tried or determined in the
proceeding for the settlement of the account, but is one which could have been determined in the
proceeding for partial distribution. The proper practice is as outlined in the Willey case to retire
from the consideration of the settlement of the account the question of the propriety of advances
of distributive shares so that that question can be determined on distribution of the estate. The
record on the petition for distribution does not disclose that this question was fully tried and
determined. Manifestly, if these three beneficiaries were entitled to the net income derived from
the management of the estate as a whole and if the advances made to them by the appellant were
from that net income alone he should not be charged to account to the estate in full for those
advances or for interest as if he had defaulted or misapplied the funds to his own use. On the other
hand, if, upon final distribution, it be found that the nephew is dead and that the brother *93and
sister are then entitled under the will to the entire residue, then the amounts advanced to them by
the appellant may be held to have been advanced on account of their distributive shares and



appellant would be entitled to a credit accordingly. These considerations were undoubtedly in the
contemplation of the probate court when, in rendering its decree denying partial distribution, it
found that it was unable to determine whether there would be sufficient funds or property to
distribute to the trustee or to permit the trust to be executed and performed and for that reason
reserved its determination of the ultimate practicability of the trust until the final distribution of
the estate. But in any event, if these advances were made in good faith and at the solicitation of
the beneficiaries and appellant is held to be accountable to the estate in full therefor, he should be
given an appropriate lien against the beneficial interest of those who participated in the
advancement of the property and funds of the estate. (In re Moore, 96 Cal. 522 [31 Pac. 584] ;
Finnerty v. Pennie, 100 Cal. 404, 407 [34 Pac. 869]; Estate of Schluter, 209 Cal. 286, 289 [286
Pac. 1008].) Though the appellant has not assigned any special error for the reversal of the order
denying partial distribution, the equities herein referred to impel a reversal so that both matters
may be before the probate court for new proceedings consistent with the views herein expressed.
The orders appealed from are both reversed. Sturtevant, J., and Spence, J., concurred. A petition
by respondents to have the cause heard in the Supreme Court, after judgment in the District Court
of Appeal, was denied by the Supreme Court on June 14, 1934.
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