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SUMMARY

The Appellate Division, Second Department, affirmed an order designating Elton Williams a level two

sex offender under the Sex Offender Registration Act. The court upheld the assessment of 20 points

for a continuing course of sexual mi

sconduct and concluded that Williams had not established age or

health conditions warranting a downward departure.
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affirmed

Defendant appealed from an order of the Supreme Court, Suffolk
County, entered after a risk-assessment hearing under the Sex
Offender Registration Act, that designated him a level two sex

offender and denied his request for a downward departure.

The Appellate Division reviewed whether the People established the
risk-factor assessment by clear and convincing evidence and whether
the Supreme Court properly exercised its discretion in denying a

downward departure from the presumptive risk level.
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly assessed 20 points under risk factor 4 for a continuing course of

sexual misconduct.

2. Whether the defendant established a basis for a downward departure from the presumptive risk level

based on age or health conditions.

HOLDINGS

1. The Supreme Court properly assessed the defendant 20 points under risk factor 4 because the People
established by clear and convincing evidence that he engaged in two or more acts of sexual contact, at

least one involving sexual intercourse, separated by at least 24 hours.

2. The Supreme Court properly denied the defendant's request for a downward departure because he failed

to identify and prove an applicable mitigating factor by a preponderance of the evidence.

KEY QUOTATIONS

“A defendant seeking a downward departure from the presumptive risk level has the initial burden of "(1)
identifying, as a matter of law, an appropriate mitigating factor, namely, a factor which tends to establish a
lower likelihood of reoffense or danger to the community and is of a kind, or to a degree, that is otherwise not
adequately taken into account by the Guidelines; and (2) establishing the facts in support of its existence by a

preponderance of the evidence"” ([*1])

FACTUAL BACKGROUND

The defendant was assessed 105 points under the Sex Offender Registration Act risk-assessment instrument. The
People presented clear and convincing evidence that he engaged in at least two acts of sexual contact, including
at least one act of sexual intercourse, with the acts separated by at least 24 hours. The defendant sought a
downward departure based on his age and health conditions, but failed to establish that he suffered from

advanced age or a debilitating illness.

PROCEDURAL HISTORY

The Supreme Court, Suffolk County, assessed the defendant 105 points on the risk assessment instrument,
denied a downward departure from the presumptive risk level, and designated him a level two sex offender. The

Appellate Division affirmed the order without costs or disbursements.
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