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SUMMARY

The United States District Court for the Northern District of California partially granted and partially
denied motions to dismiss claims brought by Stuart Gammon against federal defendants and Lawrence
Livermore National Security, LLC. The court dismissed claims involving disability discrimination, sex
discrimination, race discrimination, hostile work environment, and whistleblower retaliation, while
denying without prejudice LLNS’s exhaustion challenge to the race-discrimination claim. The court
granted leave to amend and set deadlines for an amended complaint and case management conference.
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PROCEDURAL POSTURE Plaintiff brought federal employment-discrimination, retaliation,
whistleblower, and related state-law claims. The Federal Defendants
and Lawrence Livermore National Security, LLC moved to dismiss
under Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6).

STANDARD OF REVIEW For a facial Rule 12(b)(1) challenge, the court accepts the complaint's
factual allegations as true and construes them in the plaintiff's favor;
for a factual jurisdictional attack, the court may consider affidavits and
other evidence. On a Rule 12(b)(6) motion, the court accepts well-
pleaded allegations as true, construes them in the plaintiff's favor, and
asks whether the complaint states a facially plausible claim under
Rules 8(a)(2) and 12(b)(6).

PRECEDENTIAL VALUE unpublished district court order; precedential status unknown

PARTIES Stuart Gammon v. Chris Wright, Secretary, U.S. Department of
Energy, National Nuclear Security Administration, Lawrence



Livermore National Security, LLC
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QUESTIONS PRESENTED

1. Whether the Federal Defendants were subject to suit where Gammon alleged only that LLNS was a
federal contractor and that DOE and NNSA exercised certain control over LLNS's work.

2. Whether Gammon plausibly alleged that the Federal Defendants were his employer or joint employers
for purposes of Title VII, the Rehabilitation Act, the ADEA, and the Whistleblower Protection Act.

3. Whether Gammon plausibly alleged disability discrimination by asserting that LLNS required a fitness-
for-duty examination.

4. Whether Gammon plausibly alleged sex discrimination under California law.

5. Whether Gammon exhausted his administrative remedies for his FEHA race-discrimination claim.

6. Whether Gammon plausibly alleged race discrimination under FEHA.

7. Whether Gammon plausibly alleged a hostile work environment.

8. Whether Gammon plausibly alleged retaliation under California Labor Code section 1102.5(b).

9. Whether leave to amend should be granted.

HOLDINGS

1. The court dismissed Gammon's claims against the Federal Defendants because he failed to allege facts
showing that he was a federal employee or that the Federal Defendants were his joint employers, and
therefore failed to establish a waiver of sovereign immunity.

2. Gammon failed to state a disability-discrimination claim against LLNS because he did not allege facts
showing that the fitness-for-duty examination materially affected the terms, conditions, or privileges of
his employment.

3. Gammon failed to state a sex-discrimination claim against LLNS because he did not adequately allege a
materially adverse employment action caused by sex or facts showing that similarly situated female
employees received more favorable treatment.

4. The court denied LLNS's motion to dismiss the FEHA race-discrimination claim on exhaustion grounds
without prejudice to renewal in a later motion or at summary judgment.

5. Gammon failed to plausibly allege race discrimination because his allegations concerning comparators
and tuition reimbursement did not adequately connect differential treatment or an adverse employment



action to race.

6. Gammon failed to state a hostile-work-environment claim because he did not allege facts connecting the
challenged conduct to one of his protected characteristics or showing harassment sufficiently severe or
pervasive to alter the conditions of employment.

7. Gammon failed to state a retaliation claim under California Labor Code section 1102.5(b) because he did
not identify a federal or state law, rule, or regulation that he reasonably believed LLNS's conduct
violated.

8. The court granted leave to amend because it could not conclude that amendment would be futile.

KEY QUOTATIONS

“a plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” (at 2)

“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” (at 2)

“It is now well-settled that an individual can have more than one employer for Title VII purposes.” (at 3)

“Although discrimination and harassment are separate wrongs, they are sometimes closely interrelated, and
even overlapping, particularly with regard to proof.” (at 7)

“Gammon has not alleged which – if any – federal or state laws he reasonably believed this conduct
violated.” (at 8)

FACTUAL BACKGROUND

Stuart Gammon, a mixed-race male over forty with Attention Deficit Disorder, had worked as an SES chemist
for LLNS since 1998. He alleged that LLNS received directions from the Department of Energy and the
National Nuclear Security Administration, that DOE approved his security clearance, and that NNSA directed
projects and provided funding related to LLNS audits. Gammon alleged discrimination, harassment, retaliation,
and whistleblower activity arising from workplace treatment, a fitness-for-duty examination, alleged differential
treatment, and reports concerning lithium hydroxide disposal and safety protocols. He filed a complaint with the
California Civil Rights Department and received a right-to-sue letter.

PROCEDURAL HISTORY

Gammon filed a complaint alleging discrimination, hostile work environment, and retaliation claims against the
Federal Defendants and LLNS. The court granted the Federal Defendants' motion based on failure to allege facts
establishing federal employment or a joint-employment relationship, and granted most of LLNS's motion for
failure to plead plausible claims. The court denied LLNS's exhaustion argument as to the race-discrimination
claim without prejudice, dismissed that claim on the merits, granted leave to amend, and set a case management
conference.
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