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SUMMARY

The Supreme Court of Texas affirmed a judgment imposing negligence and gross-negligence liability
on a general contractor after a subcontractor's employee died in a fall from a construction site. The
court held that the contractor retained sufficient control over fall-protection systems to owe the
employee a duty of care, and that legally sufficient evidence supported causation and gross negligence.
The court also held that any error in the jury charge was harmless.
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PROCEDURAL POSTURE The Harrison family brought wrongful-death and survival claims for
negligence and gross negligence against the general contractor after
Jimmy Harrison died in a construction-site fall. A jury found Lee
Lewis Construction negligent and grossly negligent, apportioned
ninety percent responsibility to it, and awarded compensatory and
punitive damages. The trial court entered judgment, and the court of
appeals affirmed after suggesting a remittitur. The Supreme Court of
Texas granted review of the legal sufficiency of the negligence and
gross-negligence findings and an alleged jury-charge error.

STANDARD OF REVIEW For a legal-sufficiency or no-evidence challenge, the court reviews
evidence in the light that tends to support the challenged finding and
disregards contrary evidence and inferences. Evidence is legally
sufficient if more than a scintilla exists, meaning it furnishes a
reasonable basis for differing conclusions by reasonable minds about a
vital fact. Gross-negligence sufficiency is likewise reviewed in the



light most favorable to the verdict and is sufficient when reasonable
and fair-minded people could differ.
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QUESTIONS PRESENTED

1. Whether legally sufficient evidence supported the finding that Lee Lewis retained the right to control the
subcontractor's fall-protection measures and therefore owed Harrison a duty of care.

2. Whether legally sufficient evidence supported the finding that Lee Lewis's failure to require adequate
fall-protection measures was a proximate cause of Harrison's death.

3. Whether legally sufficient evidence supported the jury's gross-negligence finding.

4. Whether the jury question asking whether Lee Lewis retained the right to control safety on the
construction project was legally erroneous and required a new trial.

HOLDINGS

1. A general contractor owes a duty of reasonable care to a subcontractor's employee when it retains the
right to control an aspect of the subcontractor's work, including fall-protection systems. Lee Lewis
retained sufficient control over the fall-protection measures at the jobsite and therefore owed Harrison a
duty of care commensurate with that retained control.

2. Legally sufficient evidence supported the finding that Lee Lewis's failure to require KK Glass
employees to use independent lifelines was a proximate cause of Harrison's death.

3. The evidence was legally sufficient to support the jury's finding that Lee Lewis was grossly negligent.

4. Any error in submitting the first jury question concerning Lee Lewis's retained right to control safety
was harmless because the unobjected-to second question resubmitted the duty issue and the jury's
affirmative answer to that question independently supported liability.

KEY QUOTATIONS

“A duty does arise, however, if the general contractor retains some control over the manner in which the
independent contractor performs its work.” (783)



“Although our law makes clear that a general contractor is not an ensurer of safety on the jobsite, see Elliott-
Williams, 9 S.W.3d at 803, we agree with the Harrisons that the testimony highlighted above constitutes more
than a scintilla of evidence that LLC retained the right to control fall-protection systems on the jobsite.” (784)

“As the Harrisons correctly point out, the question here is whether an act by LLC was “a” proximate cause,
not “the” proximate cause, of Harrison’s death.” (785)

“This evidence shows that LLC was subjectively aware of the extreme risk of serious injury to KK Glass
employees, but consciously chose to do nothing.” (786)

“Any error in the first question would therefore be harmless, because the same verdict would have been
reached based on an affirmative response to the second question.” (787)

FACTUAL BACKGROUND

Lee Lewis Construction, Inc. was the general contractor for a hospital-tower construction project and
subcontracted glass-glazing work to KK Glass. Jimmy Harrison, a KK Glass employee, was working on the
tenth floor when he fell to his death; the evidence showed he was not secured by an independent lifeline that
would have stopped the fall. Lee Lewis's superintendent was responsible for inspecting fall-protection
equipment, observed KK Glass employees using ineffective systems, and did not correct the use of a bosun's
chair without an independent lifeline. The jury found that Lee Lewis retained control over jobsite safety,
negligently and grossly negligently failed to require adequate fall protection, and proximately caused Harrison's
death.

PROCEDURAL HISTORY

The trial court rendered judgment on the jury's verdict for the Harrisons, awarding $7.9 million in compensatory
damages, prejudgment interest, and $5 million in punitive damages. The court of appeals affirmed after the
Harrisons remitted $450,000 awarded for unproven pain and suffering. The Supreme Court of Texas affirmed the
court of appeals' judgment.

DISPOSITION

affirmed
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