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SUMMARY

The Supreme Court of North Dakota affirmed a divorce judgment addressing property division,
rehabilitative spousal support, child custody, child testimony, custody-investigator appointment, and
attorney fees. The court held that the property distribution, support award, custody determination,
denial of a custody investigator, and denial of attorney fees were not erroneous or an abuse of
discretion. It remanded the matter with directions for the trial court to retain jurisdiction over possible
future modification of spousal support.
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PROCEDURAL POSTURE Ronald Reineke appealed from a divorce judgment, and Frances
Reineke cross-appealed regarding spousal support and attorney fees.

STANDARD OF REVIEW Property division, spousal support, and child custody determinations
are findings of fact reviewed for clear error. Exclusion of witness
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of discretion. Attorney-fee awards are reviewed for abuse of
discretion.
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QUESTIONS PRESENTED

1. Whether the trial court's unequal division of marital property was clearly erroneous.

2. Whether the award of rehabilitative spousal support of $300 per month for four years was clearly
erroneous.

3. Whether the award of primary physical custody to Frances was clearly erroneous.

4. Whether the trial court abused its discretion by refusing to allow the fourteen- and seventeen-year-old
children to testify without first assessing their intelligence, understanding, and experience to express a
custody preference.

5. Whether the trial court abused its discretion by denying Ronald's request for appointment of a custody
investigator.

6. Whether the trial court should have retained jurisdiction to modify spousal support after the temporary
award expired.

7. Whether the trial court abused its discretion by denying Frances attorney fees.

HOLDINGS

1. The trial court's property distribution and $300-per-month rehabilitative spousal-support award were not
clearly erroneous.

2. The award of primary physical custody of the parties' children to Frances was not clearly erroneous.

3. The trial court abused its discretion by refusing to allow the fourteen- and seventeen-year-old children to
testify without first assessing whether they had sufficient intelligence, understanding, and experience to
express a custody preference, but the error did not require reversal of the custody determination.

4. The trial court did not abuse its discretion by denying Ronald's request for appointment of a custody
investigator.

5. When a trial court awards temporary rehabilitative support but is uncertain whether permanent support
may later be necessary, it should retain jurisdiction to consider a future modification or award of spousal
support.

6. The trial court did not abuse its discretion by denying Frances attorney fees.

KEY QUOTATIONS

“Although we have concluded the trial court abused its discretion in refusing to allow the children to testify
without such an assessment, we do not reverse the court's custody determination, because the court assumed
the daughter preferred to live with her father in making its determination, and, under the trial court's
analysis, consideration of the statutory factors overwhelmingly favored Michels.” (849)



“If trial courts find no immediate need for awarding permanent spousal support, they should retain
jurisdiction to do so beyond a temporary award, when facing uncertainty about the need for permanent
support.” (849)

FACTUAL BACKGROUND

The parties married in 1983 and had two children. Frances had multiple sclerosis, earned approximately $19,000
annually as a medical-clinic records clerk, and had two years of college; Ronald earned approximately $32,000
annually as a truck driver and had diabetes and anxiety attacks. The trial court found that Ronald had been
controlling and demeaning, had controlled the marital finances, had contributed to the parties' debt and divorce,
and had entered an intimate relationship before the divorce proceedings. The court awarded Frances a
disproportionate share of marital property, rehabilitative spousal support, primary physical custody, and child
support.

PROCEDURAL HISTORY

The district court entered a December 5, 2002 judgment dissolving the parties' marriage, dividing marital
property, awarding rehabilitative spousal support and child support, and awarding Frances primary physical
custody. Ronald appealed the judgment, and Frances cross-appealed. The Supreme Court affirmed but remanded
for modification of the judgment to retain jurisdiction over spousal support.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

Remand the matter to the trial court to modify the judgment to retain jurisdiction over spousal support and to
permit a future award or modification if subsequent circumstances demonstrate a need.
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